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QUESTION PRESENTED 


The question is whether upon judicial review of a work- 
men’s compensation order the reviewing court may consider 
an issue not previously raised before the deputy commissioner, 
the trier of the fact (and before whom accordingly no evidence 
was taken upon that issue), and set aside the said order be- 


| cause the finding with respect to said issue allegedly was not 
supported by substantial evidence. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16120 


Treoporr Brrrron, Deputy CoMMISSIONER, BUREAU OF 
EMPLOYEES’ COMPENSATION, APPELLANTS 


Vv. 


Great American Inpemnirty Company AND Jo-DEL 
ResTavrant, INc., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT BRITTON AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This case arose upon a complaint for judicial review of a 
compensation order filed pursuant to the provisions of Section 
21(b) of the Act of March 4, 1927, c. 509, 44 Stat. 1424, 33 U.S.C. 
Sec. 921(b) as made applicable to the District of Columbia by 
the Act of May 17, 1928, 45 Stat. 600, D.C. Code 36-501. 

This Court has jurisdiction by reason of Section 1291, Title 


28, U.S. Code. 
STATEMENT OF CASE 


In the early morning hours of December 27, 1957 Bernard J. 
Mainer and Kenneth H. Fisher, who were musicians at the 
Jo-Del Restaurant at 719 Ninth Street in the District of Co- 
lumbia, were fatally shot by a disgruntled customer, who 
returned to the tavern after having been ejected by the pro- 
prietor. The dependents of the deceased, the mother of 
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Mainer and the widow and children of Fisher, filed claims for 
compensation under the District of Columbia Workmen’s 
Compensation Law. 

A hearing on their claims was held before the deputy com- 
missioner. At said hearing the employer and its insurance 
carrier raised only the following issues: 

As to the Mainer claim: “Employer-employee relationship, 
wages and dependency of the claimant’s mother” (T.*8, J.A. 
65). 

As to the Fisher claim: “Employer-employee relationship 
and wages” (T.* 11, J.A. 65). 

The deputy commissioner heard the evidence which the 
parties offered on these issues (approximately 800 pages) and 
made findings that the deceased persons were employees not in- 
dependent contractors as contended by the insurance carrier, 
that their average weekly wage was $65.00 per week and that 
the mother of Mainer was dependent upon him as claimed. The 
deputy commissioner awarded compensation accordingly to the 
mother of Mainer and to the widow and minor children of 
Fisher. 

Thereafter the employer and its insurance carrier brought 
the present action in the court below to set aside the awards. 
In their amended complaint (J.A. 14) they raised only the same 
three issues which they raised before the deputy commissioner 
as follows: 


Dependency.—Plaintiffs allege that defendant, Louise 
Mainer, was not, and is not, dependent upon B. J. 
Mainer, deceased, and was not, and is not, entitled to be 
considered as a dependent within the meaning of the 
Act, in this cause, and there is no substantial evidence to 
support the Deputy Commisisoner’s Award in her be- 
half ** % 

Employer-Employee Relationship—Jo-Del Restau- 
rant, Inc., on the occasion in question, was not the em- 
ployer of Kenneth Fisher and B. J. Mainer, deceased; 
and they during their lifetime were not employees of 
said Company within the meaning of the Act, and there 


“7, refers to the Transcript of Testimony before the deputy commissioner. 
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is no substantial evidence to support the Deputy Com- 
missioner’s Award in this behalf, * * *. 

‘ages.—Plaintiffs allege that there is no substantial 
evidence to support the Awards with reference to the 
earnings and rate of wages of the aforestated Kenneth 
Fisher and B. J. Mainer, and the Award in these respects 
is contrary to law. 


In the court below the defendant deputy commissioner made 
& motion for summary judgment upon the ground that the 
findings as to the issues raised were supported by substantial 
evidence in the record and that dependents were entitled to 
judgment as a matter of law. 

The court below, Holtzoff, J., heard the argument of the mo- 
tion on September 14, 1960 and thereafter on September 20, 
1960, handed down his decision denying defendants’ motion for 
summary judgment but directing judgment for plaintiffs. 

The court’s decision stated that four issues were raised in 
the “amended complaint and in oral argument of counsel” in 
substance as follows: 

1. That the injuries were not sustained in the course of em- 
ployment. 

2. That the persons injured were not employees but were 
independent contractors. 

3. That the wage rate used by the deputy commissioner as 
the basis for the award was erroneous. 

4, That the mother of one of the deceased employees to 
whom an award was made was not dependent upon him. 

An examination of the amended complaint (J.A. 14-17) will 
show that only issues Nos. 2, 3 and 4 were raised and that there 
was no issue raised in said complaint as to issue No. 1 above. 
Moreover, it is also inexact to say that issue No. 1 was “argued” 
by counsel at the time of the oral argument of the above case 
before the court. 

At the hearing upon the motion for summary judgment (J.A. 
32) counsel for the deputy commissioner stated: 


The insurance carrier brings this action to set aside 
the order and raises three issues. The first issue is that 
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the persons who were killed were not employees but that 
they were independent contractors. And the second 
issue—by the way these were musicians who were play- 
ing there. One was a blind piano player and the other 
was a guitar player. The second issue is that the mother 
of one of the decedents who received an award was not 
dependent upon the deceased, which is a requirement 
for an award. 

The third issue is that the wage rate which the 
Deputy Commissioner used upon which to base his 
award is not supported by the evidence in the record. 

The issues which he enumerated were numbers 2, 3, and 4 
supra. 

At the same hearing (J.A. 34) counsel for the insurance 
carrier stated: 

There is no substantial evidence to support the award 
on the basis that these men were independent contrac- 
tors and not employees within the meaning of the Act. 

The second issue that counsel mentioned to you is that 
Louise Mainer, the mother of the blind pianist, who died 


later, is not a dependent, not a partial dependent. That 
is the second issue in the case. The third issue is the 
rate of wages. 


The court “sua sponte” (as the court itself described it, 
J.A. 46-50) inquired as to whether there was “any controversy 
over the possible question as to whether these homicides were 
in the course of employment.” Naturally counsel for the 
insurance company answered in the affirmative. As soon as 
the opportunity presented itself counsel for the deputy com- 
missioner objected to the consideration of that issue (J.A. 50), 
but the court stated that it would consider the issue neverthe- 
less (J.A. 50). 

Although the court, as mentioned, stated in its decision that 
the issue as to the injury arising in the course of employment 
was raised in the complaint and upon oral argument by counsel 
(which as seen was not the fact, at least with reference to the 
complaint), the fact is not mentioned there that said issue was 
not raised before the deputy commissioner, which was the 
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critical defect and which was called to the attention of the court 
upon the oral argument (J.A. 50). 
Upon the three issues which were raised before the deputy 
commissioner the court found that the findings with reference 
to them were supported by substantial evidence in the record 
(J.A. 57). As to the issue not raised before the deputy com- 
missioner the court found that the evidence did not support the 
finding that the injuries arose in the course of employment. 


STATEMENT OF POINTS 


1. The court below erred in considering an issue not raised 
before the deputy commissioner and deciding the case upon 


that issue. 
SUMMARY OF ARGUMENT 


An accepted legal principle is that a party may not raise an 
issue for the first time upon appeal. This principle has been 
especially applied by this and other courts upon judicial review 
of workmen’s compensation awards. It is not difficult to see 
why this should be the law. When an issue is properly raised 
before the trier of the fact, evidence thereon is forthcoming. 
When a party fails to raise an issue, fairness dictates that he 


should not be allowed to take advantage of the absence of evi- 
dence which was due to his failure to apprise his opponent. 
The regulations governing the administration of the District of 
Columbia Workmen’s Compensation Law provide that “the 
respective parties shall be required to state the issues with 
respect to which they desire to be heard. The evidence to be 
received shall be material to such issues.” 20 CFR Sec. 419. 
In the instant case the insurance carrier raised three specific 
issues before the deputy commissioner: (1) that the deceased 
musicians were independent contractors, not employees, (2) 
that the mother of the deceased Mainer was not dependent 
upon him, and (3) with respect to the wages of the deceased 
musicians as the basis for the compensation rate. The court 
below said that four issues were raised, the three just men- 
tioned and another that the injuries did not arise in the course 
of employment. After stating that the evidence supported the 
findings as to the three stated issues the court held that the 
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finding as to the injury being employment-related was not 
supported by substantial evidence and set aside the award. 

According to the settled law of this jurisdiction, when the 
court found that the evidence supported the findings upon the 
issues raised before the deputy commissioner, it should have 
sustained the awards, 

Even in the erroneous view taken by the court below as to 
the right to consider new issues, the court did not give effect 
to the statutory presumption in Section 20(a) of the Act, 33 
U.S.C. Sec. 920(2), which provides that in the absence of sub- 
stantial evidence to the contrary, it shall be presumed that the 
claim comes within the Act. The court stated that the evi- 
dence upon the issue of the employment-relationship of the 
injury was “scanty”; this is an understatement. It was nil. 
Since it admittedly was not substantial, the presumption 
should have applied and the awards should have been sus- 
tained. 

ARGUMENT 


IL The Court below erred in considering an issue not raised 
before the deputy commissioner 


It is settled law in this circuit that an issue in order to be 
considered upon judicial review of a compensation award first 
must have been raised before the deputy commissioner and 
where the record does not show that such issue was raised be- 
fore the deputy commissioner it will be considered as having 
been waived and will not be heard by the court upon judicial 
review. Maryland Casualty Co. v. Cardillo, 71 App. D.C. 
160, 107 F. 2d 959 (1989) ; Metropolitan Casualty Ins. Co. v. 
Hoage, 67 App. D.C. 54, 89 F. 2d 798 (1937). This is con- 
sistent with the law as stated in other jurisdictions as well and 
also as stated by the United States Supreme Court. See 
Parker v. Motor Boat Sales, Inc., 314 U.S. 244 (1941); Beth- 
lehem Steel Co. v. Parker, 163 F. 2d 334 (4th Cir. 1947); Moore 
Dry Dock Co. v. Pillsbury, 169 F. 2d 988 (9th Cir. 1948); 
Southern Shipping Co. v. Lawson, 5 F. Supp. 321 (Fla. 1933) ; 
Liberty Stevedoring Co. v. Cardillo, 18 F. Supp. 729 (N.Y. 
1987); Grain Handling Co., Inc. v. McManigal, 23 F. Supp. 
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748 (N.Y. 1938). In the Metropolitan Casualty Co. case, 
supra, this court said: ‘ 

In addition to this, their nonliability for failure to 
assent to the compromise, is raised for the first time in 
this proceeding. At the hearing before the Commis- 
sioner they were represented by counsel. It is likely 
that if the point now raised had been urged at the hear- 
ing, abundant evidence would have been forthcoming 
showing that the compromise of the damage suit was 
made with the approval and at the instance of the car- 
rier. This in itself is sufficient to justify us in invoking 
the rule that a question of this character cannot be 
raised for the first time in court. Without more, there- 
fore, we pass from this branch of the case to the second 
point, which is the one principally urged. [Emphasis 
supplied.] 

In the Maryland Casualty Co. case, supra, this court stated: 


The appellant, though it asked that a marriage cer- 
tificate be filed, did not dispute the fact of marriage at 
any stage of the proceedings before the deputy com- 


missioner. On the contrary, appellant’s counsel stated 
that the claim to compensation was controverted on 
four grounds, which he named. None of them had any 
relation to marriage, and it cannot be questioned now. 
Metropolitan Casualty Ins. Co. v. Hoage, supra. 


The reference in the above quotation to the probability that 
evidence would have been forthcoming had the issue been 
raised is particularly pertinent in the instant case as the opin- 
ion of the court below itself indicates where it states: “The 
evidence on this point [issue No. 1] is scanty.” This is an 
understatement; the evidence with respect to what the em- 
ployees were doing on the industrial premises between closing 
time and the time of the fatal injury is nil and had there been 
an issue as to whether or not the injury was sustained in the 
course of employment it is probable that abundant evidence 
would have been produced to show why the employees were 
still upon the premises at the time of the fatal injury which 
was shortly after the entertainment had stopped for the night. 


; 


It certainly is not necessary to point out that it would be un- 
fair to specify only certain issues at the hearing where evidence 
may be produced and thereafter to take advantage of the fail- 
ure to produce evidence upon other unspecified issues. 

The court below seized upon the fact that one witness stated 
that the employees had been paid prior to the shooting as evi- 
dence of the fact that the deceased “were not on the premises 
in their course of employment.” This isa non-sequitur. There 
were a number of other employment-related things which 
could have kept them on the premises. If the issue had been 
raised, evidence could have been produced to show what they 
were doing in the interval between the time the music stopped 
and the shooting. Moreover as a matter of fact, they had 
received only a part of their “pay” at the time of the shooting; 
the tips apparently had not been counted or distributed (T. 
557; J.A. 66). In addition, the tips after being counted were 
usually recounted by the proprietor and turned in to the regis- 
ter to be converted into bills (T. 275, 283; J.A. 66). 

Moreover, even if the deputy commissioner's finding that 
the employees were waiting for their pay at the time of the 
shooting were not supported by the evidence (as the court 
below stated), since there was no issue before the deputy com- 
missioner that the injury did not arise in the course of employ- 
ment, that finding was superfluous. Certainly a subsidiary 
finding with reference to an issue not raised should not be 
allowed to control the case where the party affected by the 
finding had no prior warning to produce evidence upon the is- 
sue. To set aside the awards made to the dependent families 
of the deceased employees in these cases in these circumstances 
shocks one’s sense of fair play and in our opinion constitutes a 
miscarriage of justice. 

Tn requesting the parties to state the issues and confine the 
evidence to such issues, the deputy commissioner was follow- 
ing the regulations governing the administration of the Dis- 
trict of Columbia Workmen’s Compensation Law which pro- 
vides that “the respective parties shall be required to state the 
issues with respect to which they desire to be heard. The evi- 
dence to be received shall be material to such issues.” 20 CFR 
Sec, 419. ‘ 
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The court below even misapplied the law to the undisputed 
facte. The injuries occurred on the industrial premises. Ac- 
cording to the great weight. of authority an injury which 
occurs in the industrial premises is presumed to arise out of 
the employment. The Travelers Insurance Company v. Car- 
dilo, 78 U.S. App. D.C. 255, 140 F. 2d 10 (1943); The Smoot 
Sand & Gravel Company v. Britton, 80 U.S. App. D.C. 260, 
152 F. 2d 17 (1945); Hartford Accident & Indemnity Co. v. 
Hoage, 66 App. D.C. 160, 85 F. 2d 417 (1936) ; Scott v. Hoage, 
63 App. D.C. 391, 73 F. 2d 114 (1934). 

In addition there is the statutory presumption of coverage 
provided in Section 20, 33 U.S.C. Section 920. It is. there 
provided: 


In any proceeding for the enforcement of a claim for 
compensation under this Act it shall be presumed, in 
the absence of substantial evidence to the contrary— 

(a) That the claim comes within the provisions of 
this Act 


This presumption necessarily included whatever basic con- 
ditions are required to make the Act applicable; in other 


words, where an Act is applicable only under certain condi- 
tions and the Act further provides that it shall be presumed 
that a claim comes within its provisions, it means that it shall 
be presumed that said basic conditions exist. Injury arising 
out of and in the course of employment is a requisite for ap- 
Plicability of the Longshoremen’s Act (sections 2(2) and 
3(a); 33 U.S.C.A. Sec. 902(2) and 908(2)). If the presump- 
tion is to be given practical effect it must extend to the factual 
element that the injury arose out of and in the course of the 
employment. The Act provides that the presumption that 
the claim comes within the provisions of the Act shall apply 
“in the absence of substantial evidence to the contrary.” 
[Emphasis supplied.] The employer and carrier in the in- 
stant case failed to offer any substantial evidence that the 
injury did not arise out of and in the course of employment. 
The court below itself characterized the evidence as 
“scanty”. In the absence of substantial evidence showing 
that the injuries did not arise out of and in the course of em- 
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ployment, the statutory presumption to the contrary should 
have been applied. See Robinson v. Bradshaw, 92 U.S. App. 
D.C. 216, 206 F. 2d 435 (1943); Marra Bros. v. Reilly, 154 ¥F. 
2d 357 (3d Cir. 1946); Phoenix Indemnity Co. v. Wilard, 
130 F. Supp. 657 (N.Y. 1955); Travelers Insurance Co. v. 
Donovan, 95 US. App. D.C. 331, 221 F. 2d 886 (1955) ; Gen- 
eral Accident Fire & Life Assurance Corp. v. Donovan, 102 
US. App. D.C. 207, 251 F. 2d 915 (1959). 


CONCLUSION 


In view of the above, it is respectfully submitted that when 
the court below found as it did that the evidence in the record 
supported the deputy commissioner’s findings with reference 
to the only issues raised by the employer and carrier, it should 
have sustained the awards. 

The judgment of the court below setting aside the compen- 
sation order should be reversed with directions to dismiss the 
complaint. 

Ourver GAscH, 
United States Attorney, 
Cart W. BELCHER, 
Assistant United States Attorney, 
Attorneys for Appellant Britton. 
Harow C. Nystrom, 
Acting Solicitor of Labor, 
Hersert P. Miter, 
Assistant Solicitor, 
United States Department of Labor, 
Of Counsel. 
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INDEX 
Amended complaint for review of compensation awards, filed March 


Compensation orders—awards of compensation 
Defendant Britton’s motion for summary judgment filed on May 16, 


Transcript of proceedings before Judge Holtzoff on argument of motion 
for summary judgment, September 14, 1960 

Opinion denying defendant’s motion for summary judgment and 
directing judgment for plaintiffs, filed on September 20, 1960_.-. 

Order denying defendant’s motion for summary judgment, setting 
aside the compensation awards and enjoining the enforcement of 
said awards, filed on November 2, 1960. 

Excerpts from the official record of proceedings before the Bureau 
of Employees’ Compensation, United States Department of Labor 
as follows: 

Hearing of July 21, 1959: 
Fixing of the issues in the Mainer case 
Fixing of the issues in the Fisher case 
Hearing of July 23, 1959: 
Witness: 
Elsie Pauline Perrin 
Hearing of August 24, 1959: 
Witness: 
Thomas A. Sherwood 

Notice of appeal: 

By defendant Britton filed on November 17, 1960 
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United States District Court for the District of Columbia 
C.A. No. 3294—59 


Great American INDEMNITY CoMPANY, A CorP., ET AL., 
PLAINTIFFS 
v. 
THEODORE BRITTON, ETC., ET AL., DEFENDANTS 


Amended complaint for injunction (to vacate, set aside and 
enjoin awards and enforcement thereof) 


Filed March 18, 1960. Harry M. Hull, Clerk. 

1. The Court has jurisdiction of the parties and subject- 
matter of this proceeding, the relief sought being equitable in 
nature, for an injunction to vacate, set aside and restrain 
Awards, and the enforcement thereof, made pursuant to pro- 
visions of the United States Code, the D.C. Code of Laws, and 
the Longshoremen and Harbor Workers Compensation Act, 
as made applicable to the District of Columbia, commonly re- 
ferred to as the Workmens Compensation Act, and amend- 
ments thereto. 

2. Plaintiff, Great American Indemnity Company, is a body 
corporate doing business in the District of Columbia. The 
Jo-Del Restaurant, Inc., is alleged to be a body corporate in 
the Awards, the proprietor of which, at the times pertinent 
hereto, personally owned and operated said restaurant business 
and until his death was a resident of the District of Columbia. 
Defendant, Theodore Britton, is a citizen of the United States 
and resident of the District of Cqlumbia and is sued as Deputy 
Commissioner, as aforestated. Defendant, Louise Mainer, is 
a citizen and resident of said District. Defendant, Martha C. 
Fisher is a citizen and resident of the State of Virginia. 

3. On December 27, 1957, three musicians as a group (of 
names B. J. Mainer, Kenneth Fisher and Thomas Sherwood) 
had rendered orchestral music during evening hours at the 
Jo-Del Restaurant tavern. Two customers, who had been 
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drinking to excess, had been ejected from the place. There- 
after, the Tavern closed for the night and, sometime after 
closing, the drunken customers returned armed, forced entrance 
‘into the Tavern and in an orgy of wild gunfire shot and in- 
stantly killed the owner and proprietor, George Kaldes, who 
had ejected them earlier. Thereafter, the gunmen shot and 
killed musician Kenneth Fisher and seriously wounded musi- 
cian, B. J. Mainer. B. J. Mainer lived until, and died on, 
March 7, 1958. 

4. Said musicians and musical group were hired as inde- 
pendent contractors and not as employees (although other per- 
sons working as waitresses, cook, bar-tender, etc., were em- 
ployees within the meaning of that term). Said musicians 
were carried on the Books and Records of the proprietor as 
independent contractors; no deductions required by law were 
made from their compensation; no Social Security, District of 
Columbia Unemployment, Federal or District of Columbia 
Withholding taxes or other deductions were made; the pro- 
prietor, George Kaldes, neither controlled nor had the right 
to control said musicians; except for the piano the musicians 
owned, maintained, repaired, serviced and played their own 
instruments; they played music owned by them and they alone 
determined and selected all of the musical numbers, except as a 
customer/patron might request a particular song. As to said 
musicians, no charge or premium for any insurance was as- 
sessed or collected or received and no insurance coverage was 
paid for as to them. 

5. On November 13, 1959, following protracted hearings 
which commenced in July and ended in September, 1959, the 
Deputy Commissioner signed and sometime that evening 
mailed, registered mail, Awards in favor of all claimants, said 
Awards by this reference being made a part hereof, being at- 
tached hereto. Awards were in the possession and custody of 
the Post Office, stamped November 13 and 14 and the same 
were not delivered to, or received by, the parties until the fol- 
lowing Monday morning, November 16, which is the first 
knowledge of the reaching of a decision in the matter by the 
Deputy Commissioner and of any Awards having been made, 
insofar as plaintiffs and their counsel are concerned. That the 
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statutory period within which required payment should com- 
mence, to wit, 10 days, and the effective statutory date of filing 
of said Awards is November 16, 1959. 

6. Plaintiffs allege that defendant, Louise Mainer, was not, 
and is not, dependent upon B. J. Mainer, deceased, and was 
not, and is not, entitled to be considered as a Dependent with- 
in the meaning of the Act, in this cause, and there is no sub- 
stantial evidence to support the Deputy Commissioner’s 
Award in her behalf and his award therein is contrary to law 
and should be enjoined and held for naught. 

7. Jo-Del Restaurant, Inc., on the occasion in question, was 
not the employer of Kenneth Fisher and B. J. Mainer, de- 
ceased; and they during their lifetime were not employees of 
said Company within the meaning of the Act, and there is no 
substantial evidence to support the Deputy Commissioner’s 
Award in this behalf, and being without evidence the Award 
is contrary to law. 

8. Plaintiffs allege that there is no substantial evidence to 
support the Awards with reference to the earnings and rate 
of wages of the aforestated Kenneth Fisher and B. J. Mainer, 
and the Award in these respects is contrary to law. 

9. The Transcript of testimony, evidence and proceedings 
before said Deputy Commissioner, by this reference, are made 
a part hereof and are incorporated herein. 

10. That the Findings and Awards of said Deputy Com- 
missioner are not in accordance with law, but are arbitrary, 
capricious and founded upon irresponsible statements not- 
competent evidence, conjecture and speculation, and said 
Awards are without substantial evidence to support the same. 

WHEREFORE, plaintiffs pray: 
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1. That said Deputy Commissioner be enjoined, temporarily 
‘and permanently, from enforcing or attempting to enforce 
both of said Awards. 

2. That the Court Vacate, Set Aside and wholly suspend 
and hold for naught each and both of said Awards. 

3. The plaintiffs have such other and further relief as is just 
and proper. 

Hues McGrecor, 
For Great American Indemnity Company, 

and Jo-Del Restaurant, Inc. 

Paul J. Sedgwick, 

Pavu J. Sepewicx, 

Attorney for Plaintiffs, 
Barr Bldg., Washington 6, D.C. 
District oF COLUMBIA, 88: 

Hugh McGregor, being first duly sworn on oath, deposes and 
says that he has read the foregoing Complaint by him sub- 
scribed and knows the contents of the same. That the matters 
and things stated therein are true to his best knowledge, infor- 
mation and belief. 

Hue McGrecor, 


Subscribed and sworn to before me this 8th day of March 
1960. 


Lerma Rosz, 
Notary Public, D.C. 
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United States Department of Labor 
Bureau or Empiorvees’ CoMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 
Case No. 26227-3, Fatal 


In THe Martrer OF THE CLAIM FoR COMPENSATION UNDER THE 
Disrricr or CotumBia WorKMEN’s CoMPENSATION AcT 
(Kennere Haruan Fisuer, Deceasep EMPLOYEE) Mar- 
vaa C. FisHer, Wmow, Paua Jean FisHer, KENNETH 
Haruan Fisuer, Jz., anD Lenarp WAYNE FisHer, Minor 
CHILDREN, CLAIMANTS 

Vv. 


Jo-Det RESTAURANT, INC., EMPLOYER 
Grear AMERICAN INDEMNITY COMPANY, INSURANCE CARRIER 


Compensation order—award of death benefits 
Such investigation in respect to the above-entitled claim 


having been made as is considered necessary, and hearings hav- 
ing been duly held in conformity with law, the Deputy Com- 


missioner makes the following 


Frnprnes or Facr 


That on December 27, 1957, Kenneth Harlan Fisher, herein- 
after referred to as “employee”, was in the employ of the 
employer above named, whose address was 719 Ninth Street, 
Northwest, Washington, District of Columbia; that the em- 
ployer was subject to the provisions of an Act of Congress 
approved May 17, 1928, entitled “An Act to provide compensa- 
tion for disability or death resulting from injury to employees 
in certain employments in the District of Columbia, and for 
other purposes”; that the liability of the employer for compen- 
sation under the said Act was insured by the Great, American 
Indemnity Company; 

That on the said day the employee herein, while performing 
services for the employer as a musician, sustained personal in- 
jury when he was shot in the chest and abdomen by gunmen, 
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suffering hemorrhage and shock, which resulted in his imme- 
diate death ; 

That the business of the employer was the operation of a 
restaurant and bar located at 719 Ninth Street, NW., Wash- 
ington, D.C.; that in the conduct of its business the employer 
provided entertainment for its guests; 

That during the second or third week of December, 1957, 
the employee was hired by one George P. Kaldes, the employer’s 
manager, to play a guitar in a hillbilly musical combination of 
& guitar, piano, and drums for the entertainment of the em- 
ployer’s guests; that when the employee applied to the em- 
ployer for employment he was required to prove his ability as 
@ musician in an audition performance to the satisfaction of 
the employer, following which he was told that he was hired 
and he thereafter performed services for the employer in ac- 
cordance with the contract of hire; that by the terms of the 
contract of hire, which was an oral contract, the employee 
agreed to play his guitar with the said musical combination 
five nights a week, from early in the evening until approxi- 
mately 1:30 or 2:00 a.m., and for this service he was to receive 
$10 per day and to share in tips donated by the employer's 
guests; that the employer did not place the employee and the 
other musicians on its payroll but that this was also true with 
regard to some of the employer’s other employees such as wait- 
resses; that the employer paid the employee and all its other 
employees who were not entered on its payroll their wages in 
cash or currency, and for the most part this was done daily; 
that the employer failed to withhold anything legally required 
to be withheld from the wages of such employees for taxation 
purposes; that the employer exercised the right to hire and fire 
such employees and supervised and controlled such employees 
in the performance of their work duties; 

That the employee was an employee of the employer within 
the meaning of the District. of Columbia Workmen’s Compen- 
sation Act; 

That on December 27, 1957, the employee and the other 
musicians, after entertaining the employer’s guests, finished 
their work sometime between 1:30 and 2:00 a.m. and, as was 
the established custom, went to the bar where they regularly 
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divided the money received from the guests as tips and where 
they were paid their wages; that, while waiting to receive their 
wages, the employee sustained his fatal injury as found above; 

That the death of the employee arose out of and in the course 
of the employment; 

That written notice of death was not given to the employer 
within thirty days, but that the employer had knowledge of 
the death of the employee and has not been prejudiced by the 
lack of such written notice; 

That the employee was employed by the employer for not 
more than two or three weeks ending on December 27, 1957, 
the date of his death; that during such period he worked with- 
out loss of time and received wages of $10 per day and tips 
of $15 per week or $3 per day; that a complete record of the 
employee’s earnings for the period of a year ending on the date 
of his death is not available; that during the said period of one 
year the employee worked for a number of employers for vary- 
ing lengths of time ranging from one day to several weeks for 
each employer, but that he worked steadily with little or no 
loss of time between jobs; that during the said period, with 
some help from his wife, who was employed during the early 
part of 1957, the employee supported his wife, his children, and 
his mother-in-law on his own earnings; that the cost of sup- 
porting the employee’s family, as described above, during the 
said one year period was approximately $400 per month; that 
the employee’s wages, exclusive of tips, during a short employ- 
ment by one employer during the said period of one year were 
approximately $70 per week; that it is hereby found from con- 
sideration of all the evidence submitted by the parties of interest 
bearing upon the issue of earnings, that the employee’s average 
weekly wages, including tips, at the time of his death were $65; 

That Martha C. Fisher, who was born on July 23, 1931, and 
married to the employee on May 28, 1951, is the surviving wife 
of the employee and as such she is entitled to death benefits 
at the rate of $22.75 per week (35 percent of $65), beginning 
December 27, 1957, and continuing subject to the limitations 
of the Act; that Paula Jean Fisher, who was born on March 27, 
1952, Kenneth Harlan Fisher, Jr., who was born on March 17, 
1953, and Lenard Wayne Fisher, who was born on May 24, 
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1957, are the surviving minor children of the employee and as 
such they are entitled to death benefits at the rate of up to 
$9.75 each per week (15 percent of $65), beginning Decem- 
ber 27, 1957, and continuing subject to the limitations of the 
Act; that death benefits due the surviving minor children of 
the employee shall be paid to Mrs. Martha C. Fisher, their 
mother and natural guardian; that Mrs. Martha C. Fisher is 
entitled to receive death benefits in her own behalf at the rate 
of 35 percent of $65 and in behalf of each of the surviving 
minor children, in equal amounts, up to 15 percent of $65, be- 
ginning December 27, 1957, but that the total amount of death 
benefits per week which all of the beneficiaries are entitled to 
receive shall not exceed $43.38 per week (66% percent of $65) ; 
that accrued death benefits payable to Mrs. Martha C. Fisher 
in her own behalf and in behalf of the surviving minor chil- 
dren of the employee from December 27, 1957, to October 29, 
1959, inclusive, 96 weeks at the combined rate of $43.33 per 
week, amount to $4,159.68; 

That funeral services were rendered in behalf of the em- 
ployee by Thomas M. Hysong, Undertaker, 1300 N Street, 
NW., Washington, D.C., the reasonable expenses of which were 
$711.63, bill for which expenses has been paid by Mrs. Martha 
C. Fisher; that the employer and the insurance carrier are liable 
for the payment of $400 as reasonable funeral expenses; 

That nothing has been paid by the employer and the insur- 
ance carrier as compensation for the death of the employee. 

Upon the foregoing findings of fact, the Deputy Commis- 
sioner makes the following 


AWARD 


That the employer, Jo-Del Restaurant, Inc., and the insur- 
ance carrier, Great American Indemnity Company, shall pay 
to Mrs. Martha C. Fisher death benefits in her own behalf and 
in behalf of Paula Jean Fisher, Kenneth Harlan Fisher, Jr., 
and Lenard Wayne Fisher as follows: 96 weeks at the combined 
rate of $43.33 per week, from December 27, 1957, to October 29, 
1959, inclusive, in the amount of $4,159.68, which amount is 
due and payable forthwith; and thereafter shall continue pay- 
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ments of death benefits to Mrs. Martha C. Fisher in her own 
behalf and in behalf of Paula Jean Fisher, Kenneth Harlan 
Fisher, Jr., and Lenard Wayne Fisher at the combined rate of 
$43.33 per week, payable in biweekly installments subject to 
the limitations of the Act or until further order of the Deputy 
Commissioner. 

The employer and the insurance carrier shall also pay to Mrs. 
Martha C. Fisher $400 as reasonable funeral expenses. 

A fee for legal services rendered the claimants in connection 
with this case is approved in favor of Mario S. Romero, Esq., 
in the amount of $1,500, such sum to be a lien upon and paid 
out of this award. 

Given under my hand at Washington, D.C., this thirteenth 
day of November 1959. 

(S) Ts®opore Britton, 
Deputy Commissioner, 
District of Columbia Compensation District. 


Proor or SERVICE 


I hereby certify that a copy of the foregoing compensation 
order was sent by registered mail to the claimant, the em- 
ployer, the insurance carrier, the attorney for the claiman t; 
and the attorney for the respondents, at the last known ad- 
dress of each as follows: 

Name Address 
Mrs, Martha C. Fisher_.---------- _. 4616 13th Street, N. Arlington, 
Virginia. 
Jo-Del Restaurant, Inc., ¢/o Great Woodward Building, Washington, 

American Indemnity Company. DC. 

Great American Indemnity Company.. Woodward Building, Washington, 
D.C. 


519 Mills Building, Washington, 
DC. 


Barr "Bullding, Washington, D.C. 
(S) THeopore Brrrron, 
Deputy Commissioner. 
Mailed: November 13, 1959. 
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United States Department of Labor 
Bureau or Empioyers’ CoMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 
Case No. 26227-2, Fatal 


In THE MatrTer OF THE CLAIM FOR COMPENSATION UNDER THE 
District or Cotumpr1a WorKMEN’s CoMPENSATION AcT 
(BERNARD J. Marner, Deceasep Empiorer), Lovise 
Marner, MorHER, CLAIMANT 


v. 
Jo-De. RESTAURANT, INC., EMPLOYER 
Great AMERICAN INDEMNITY COMPANY, INSURANCE CARRIER 


Compensation order—award of compensation for temporary 
total disability and award of death benefits 


Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and hearings 
having been duly held in conformity with law, the Deputy 


Commissioner makes the following 
Finpines or Facr 


That on December 27, 1957, Bernard J. Mainer, hereinafter 
referred to as “employee”, was in the employ of the employer 
above named, whose address was 719 Ninth Street, Northwest, 
Washington, District of Columbia; that the employer was 
subject to the provisions of an Act of Congress approved May 
17, 1928, entitled “An Act to provide compensation for dis- 
ability or death resulting from injury to employees in certain 
employments in the District of Columbia, and for other pur- 
poses”; that the liability of the employer for compensation 
under the said Act was insured by the Great American Indem- 
nity Company; 

That on the said day the employee herein, while performing 
services for the employer as a musician, sustained personal in- 
jury when he was shot by gunmen, suffering wounds of the 
back, abdomen, right leg, right buttock, rupture of the spleen, 
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contusion of the left kidney, tear of the posterior wall of the 
stomach, and damage to the spinal cord followed by para- 
plegia; 

That the business of the employer was the operation of a 
restaurant and bar located at 719 Ninth Street, N.W., Wash- 
ington, D.C.; that in the conduct of its business the employer 
provided entertainment for its guests; 

That during the second or third week of December, 1957, 
the employer was in need of the services of a musician to play 
the piano with a hillbilly musical combination required by it 
to entertain its guests, and the employer’s manager offered 
to hire one Eddie Nesbet for this purpose; that the said Eddie 
Nesbet declined the said offer of employment but he suggested 
that the employee herein be hired to play the piano with the 
said musical combination; that at about the same time one 
George Edward Petty, who at one time had been associated 
with the employer’s manager in business, heard the employee 
herein play the piano for another restaurant and, knowing of 
the employer’s need for a piano player, suggested to the em- 
ployee that he apply to the employer for a job; that the em- 
ployee did apply to the employer’s manager for a job and he 
was hired and thereafter performed services for the employer 
by playing the piano with the said musical combination in 
accordance with the contract of hire; that by the terms of the 
contract of hire, which as an oral contract, the employee agreed 
to play the piano with the said musical combination five nights 
a week, from early in the evening until approximately 1:30 
or 2:00 a.m., and for this service he was to receive $10 per day 
and to share in tips donated by the employer’s guests; that the 
employer did not place the employee and the other musicians 
of the said musical combination on its payroll but that this 
was also true with regard to some of the employer's other em- 
ployees such as waitresses; that the employer paid the wages 
of the employee and the wages of all its other employees who 
were not entered on its payroll in cash or currency, and for 
the most part this was done daily; that the employer failed 
to withhold anything legally required to be withheld from the 
wages of such employees for taxation purposes; that the em- 
ployer exercised the right to hire and to fire such employees 
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and supervised and controlled such employees in the perform- 
ance of their work duties; 

That the employee was an employee of the employer within 
the meaning of the District of Columbia Workmen’s Compen- 
sation Act; 

That on December 27, 1957, the employee and the other 
musicians, after entertaining the employer’s guests, finished 
their work sometime between 1:30 and 2:00 a.m. and, as was 
the established custom, went to the bar where they regularly 
divided the money received from the guests as tips and where 
they were paid their wages; that, while waiting to receive their 
wages, the employee sustained injury as found above; 

That the injury arose out of and in the course of the 
employment: 

That written notice of injury was not given to the employer 
within thirty days, but that the employer had knowledge of 
the injury and has not been prejudiced by the lack of such 
written notice; 

That as a result of the injury the employee required medi- 
cal and surgical treatment, nursing service and hospital care, 
which treatment service and care were furnished by physicians, 
surgeons, nurses, and a hospital; that the employer and the 
insurance carrier are liable for the reasonable cost of the treat- 
ment, services, and care required by the employee as & result 
of the injury; 

That the employee was employed by the employer for not 
more than two or three weeks, ending on December 27, 1957, 
the day of the injury; that during such period the employee 
worked without loss of time and was paid wages of $10 per 
day by the employer and received tips from the employer’s 
guests of $15 per week or $3 per day; that a complete record 
of the employee’s earnings for the period of one year ending 
on the day of the injury is not available; that during the said 
period of one year the employee worked for several employers 
and he lost little time from work between jobs; that during & 
period of approximately 30 weeks, from the early part of May, 
1957, to the early part of December, 1957, the employee worked 
for one employer, designated as “Round Up”, and he was paid 
wages of $60 per week every week except one week during 
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contusion of the left kidney, tear of the posterior wall of the 
stomach, and damage to the spinal cord followed by para- 
plegia; 

That the business of the employer was the operation of a 
restaurant and bar located at 719 Ninth Street, N.W., Wash- 
ington, D.C.; that in the conduct of its business the employer 
provided entertainment for its guests; 

That during the second or third week of December, 1957, 
the employer was in need of the services of a musician to play 
the piano with a hillbilly musical combination required by it 
to entertain its guests, and the employer’s manager offered 
to hire one Eddie Nesbet for this purpose; that the said Eddie 
Nesbet declined the said offer of employment but he suggested 
that the employee herein be hired to play the piano with the 
said musical combination; that at about the same time one 
George Edward Petty, who at one time had been associated 
with the employer’s manager in business, heard the employee 
herein play the piano for another restaurant and, knowing of 
the employer’s need for a piano player, suggested to the em- 
ployee that he apply to the employer for a job; that the em- 
ployee did apply to the employer’s manager for a job and he 
was hired and thereafter performed services for the employer 
by playing the piano with the said musical combination in 
accordance with the contract of hire; that by the terms of the 
contract of hire, which as an oral contract, the employee agreed 
to play the piano with the said musical combination five nights 
a week, from early in the evening until approximately 1:30 
or 2:00 a.m., and for this service he was to receive $10 per day 
and to share in tips donated by the employer’s guests; that the 
employer did not place the employee and the other musicians 
of the said musical combination on its payroll but that this 
was also true with regard to some of the employer's other em- 
ployees such as waitresses; that the employer paid the wages 
of the employee and the wages of all its other employees who 
were not entered on its payroll in cash or currency, and for 
the most part this was done daily; that the employer failed 
to withhold anything legally required to be withheld from the 
wages of such employees for taxation purposes; that the em- 
ployer exercised the right to hire and to fire such employees 
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and supervised and controlled such employees in the perform- 
ance of their work duties; 

That the employee was an employee of the employer within 
the meaning of the District of Columbia Workmen’s Compen- 
sation Act; 

That on December 27, 1957, the employee and the other 
musicians, after entertaining the employer’s guests, finished 
their work sometime between 1:30 and 2:00 a.m. and, as was 
the established custom, went to the bar where they regularly 
divided the money received from the guests as tips and where 
they were paid their wages; that, while waiting to receive their 
wages, the employee sustained injury as found above; 

That the injury arose out of and in the course of the 
employment: 

That written notice of injury was not given to the employer 
within thirty days, but that the employer had knowledge of 
the injury and has not been prejudiced by the lack of such 
written notice; 

That as a result of the injury the employee required medi- 
cal and surgical treatment, nursing service and hospital care, 
which treatment service and care were furnished by physicians, 
surgeons, nurses, and a hospital; that the employer and the 
insurance carrier are liable for the reasonable cost of the treat- 
ment, services, and care required by the employee as a result 
of the injury; 

That the employee was employed by the employer for not 
more than two or three weeks, ending on December 27, 1957, 
the day of the injury; that during such period the employee 
worked without loss of time and was paid wages of $10 per 
day by the employer and received tips from the employer’s 
guests of $15 per week or $3 per day; that a complete record 
of the employee’s earnings for the period of one year ending 
on the day of the injury is not available; that during the said 
period of one year the employee worked for several employers 
and he lost little time from work between jobs; that during a 
period of approximately 30 weeks, from the early part of May, 
1957, to the early part of December, 1957, the employee worked 
for one employer, designated as “Round Up”, and he was paid 
wages of $60 per week every week except one week during 
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which he was paid $42.85, and during the said period he re- 
ceived tips of from $8 to $10 per week from the employer’s 
guests; that on February 27, 1958, while the employee was 
confined to bed in a hospital receiving treatment for the in- 
jury, an unknown person prepared a United States individual 
income tax return for him on a United States Internal Revenue 
Bureau form 1040A, showing that the employee earned $2,- 
751.85 for an average of approximately $90 per week in the 
employ of the said employer designated as “Round Up” dur- 
ing the period of approximately 30 weeks he worked for such 
employer during the calendar year of 1957 as found above; 

That it is hereby found from consideration of all the evi- 
dence submitted by the parties of interest bearing upon the 
issue of earnings that the employee’s average weekly wages, 
including tips, at the time of his injury were $65; 

That as a result of the injury the employee was wholly dis- 
abled from December 27, 1957, to March 6, 1958, inclusive, 
10 weeks, and for such temporary total disability he was en- 
titled to compensation at the rate of $43.33 per week (6635 
per cent of $65), in the amountof $433.30; that nothing has 
been paid by the employer and the insurance carrier as com- 
pensation for the employee’s disability; 

That the employee died on March 7, 1958, as a result of the 
injury; that the death of the employee arose out of and in the 
course of the employment; 

That funeral services were rendered in behalf of the em- 
ployee by the W. W. Chambers Company, Inc., 1400 Chapin 
Street, N.W., Washington, D.C., the reasonable expenses of 
which amounted to $985.10, bill for which expenses has been 
paid by Mrs. Louise Mainer, the employee’s mother; that the 
employer and the insurance carrier are liable for the payment 
of $400 as reasonable funeral expenses; that nothing has been 
paid by the employer and the insurance carrier as funeral 
expenses; 

That on March 17, 1958, the mother of the employee, Mrs. 
Louise Mainer, who was born April 22, 1902, filed claim against 
the employer for death benefits under the District of Columbia 
Workmen’s Compensation Act, alleging that she was depend- 
ent upon the employee for support at the time of the injury; 
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That the employee was more than ordinarily solicitous of 
his mother’s welfare; that in 1949 or 1950 when the employee 
secured his first job he began to contribute to his mother’s 
support by regularly turning over to her small amounts from 
his earnings; that in the early part of 1951 when his mother 
and father became separated the employee, who at that time 
was the proprietor of a music store, took his mother in to live 
with him and he supported her, taking care of all her needs 
for the better part of a year; that in the latter part of 1951, 
after the employee had given up his music store and while he 
was employed by a radio broadcasting company in Ashville, 
North Carolina, his mother came to the Washington, D.C., 
area and after a time secured employment in a restaurant, but 
that the employee continued to contribute money for her sup- 
port; that the employee was married in 1952 but that he con- 
tinued thereafter to contribute to his mother’s support; that 
in the latter part of 1952 the employee came to Washington 
and secured employment; that thereafter the employee re- 
mained in Washington, D.C. with the exception of a few 
months approximately a year and a half before his death when 
he went to the west coast of the United Sttaes to work and he 
continued to contribute to his mother’s support until the time 
of his death ; that the employee and his wife did not get along 
well together and she left him on more than one occasion for 
short times, and in August 1957 they agreed to separate per- 
manently and she left him and went to Florida where she has 
continued to reside; that when he and his wife separated in 
August 1957, as found above, the employee went to live with 
his mother in her home and he continued to contribute to her 
support; that even after he was injured on December 27, 
1957, as found above, and while he was confined in a hospital 
receiving treatment for the injury, the employee continued to 
contribute to his mother’s support and he had her take money 
from his wallet for this purpose; that from the time the em- 
ployee’s mother came to the Washington, D.C. area in the 
latter part of 1951, as found above, until the time of the em- 
ployee’s injury, she was able to secure fairly steady employ- 
ment and she worked for several employers for the most part 
as a food counter worker but that her earnings never exceeded 
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approximately $35 per week; that for several years the em- 
ployee’s mother has performed janitorial and managerial work 
for the owner of 2 building which contains a furniture store 
and four apartments and for such service she is given a $10 per 
month reduction in her rent of $65 per month for collecting 
rents and keeping the hallways of the building clean and on 
occasions she is given $20 for cleaning vacant apartments; 
that for several years during the employee’s lifetime the in- 
come of his mother from her work activities was not sufficient 
to cover the cost of housing, food, and clothing required by 
her; that during such time the employee’s mother needed con- 
tributions to cover the cost of the necessities of life required 
by her; that such contributions were made by the employee 
and his mother depended upon them; that since the injury 
and death of the employee, the employee’s mother has not 
been able to perform the type of work she did perform to that 
time; that the employee’s mother is now employed as a baby 
sitter by one of her daughters who pays her $25 per week for 
five days’ work and occasionally $5 additional for baby sitting 
on Saturady night; that in addition to the above earnings, 
the employee’s mother now also receives $3 per week for doing 
a neighbor's laundry and occasionally she is called upon to do 
housework for another neighbor for which she is paid $6 and 
she continues to collect rents in the apartment building and to 
keep the halls of such building clean and to clean apartments 
when they become vacant; that the present earnings of the 
employee’s mother are not sufficient to cover the cost of the 
necessities of life required by her and it has been and continues 
to be necessary for her relatives to help her pay her living 
expenses; 

That the claimant was partially dependent upon the em- 
ployee for support at the time of his injury and death and 
such dependency is continuing; 

That as a surviving dependent parent of the employee the 
claimant is entitled to death benefits at the rate of $16.25 per 
week (25 per cent of $65), beginning March 7, 1958, and con- 
tinuing subject to the limitations of the Act; that accrued 
death benefits due the claimant from March 7, 1958, to Oc- 
tober 29, 1959, inclusive, 86 weeks at the rate of $16.25 per 
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week, amount to $1,397.50; that nothing has been paid to the 
claimant as death benefits. 

Upon the foregoing findings of fact, the Deputy Commis- 
sioner makes the following 


AWARDS 


That the employer, Jo-Del Restaurant, and the insurance 
carrier, Great American Indemnity Company, shall pay to the 
claimant herein death benefits as follows: 86 weeks at the 
rate of $16.25 per week, from March 7, 1958, to October 29, 
1959, inclusive, in the amount of $1,397.50, which amount is 
due and payable forthwith; and thereafter shall continue the 
payment of death benefits to the claimant at the rate of $16.25 
per week, payable in biweekly installments subject to the limi- 
tations of the Act or until further order of the Deputy Com- 
missioner. 

The employer and the insurance carrier shall pay the rea- 
sonable cost of all medical and surgical treatment, nursing 
services, and hospital care required by the employee as the re- 
sult of the injury. 

The employer and the insurance carrier shall also pay to the 
claimant the sum of $400 as reasonable funeral expenses. 

The employer and the insurance carrier shall further pay to 
the estate of the employee compensation for disability as fol- 
lows: For temporary total disability, 10 weeks at the rate of 
$43.33 per week, from December 27, 1957, to March 6, 1958, 
inclusive, in the amount of $433.30. 

A fee for legal services rendered the claimant in connection 
with this case is approved in favor of Mario S. Romero, Esq., 
in the amount of $500, such sum to be a lien upon and paid out 
of this award. 

Given under my hand at Washington, D.C., this thirteenth 
day of November, 1959. 

(S) Txeopore Brirron, 
Deputy Commissioner, 
District of Columbia Compensation District. 
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I hereby certify that a copy of the foregoing compensation 
order was sent by registered mail to the claimant, the employer, 
the insurance carrier, the attorney for the claimant, and the 
attorney for the respondents, at the last known address of each 
as follows: 

Name Address 


Jo-Del Restaurant, Inc.,. 
c/o Great American Indemnity Company 
Great American Indemnity Company. 


(S) Txeopore Britton, 
Deputy Commissioner. 


Mailed: November 13, 1959. 
In the United States District Court for the District of Columbia 
Civil Action No. 3294—’59 


Great American Inpemniry CoMPANY, A CORPORATION, AND 
Jo-Det RESTAURANT, INnc., A CORPORATION, PLAINTIFFS 


v. 


THeopore Brirron, Derury CoMMISSIONER, BUREAU OF 
Emptoyess’ ComPeNnsATION, Lovisp MarIngrR, AND MarTHA 
C. Fisuer, Inprvivatty AND As MorHer aND NATURAL 
Guaspran or Minor CHILDREN, DEFENDANTS 


Defendant Britton’s motion for summary judgment 


Filed May 16,1960. Harry M. Hull, Clerk. 

Comes now defendant Theodore Britton, Deputy Commis- 
sioner, Bureau of Employees’ Compensation, United States 
Department of Labor, by his attorney, the United States 
Attorney for the District of Columbia, and moves the Court to 
enter judgment for defendant on the ground that the com- 
plaint as amended presents no genuine issue as to any material 
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fact and that defendant is entitled to judgment as a matter of 
law. 

The transcript of proceedings before the Bureau of Em- 
ployees’ Compensation, Department of Labor, on July 21, 23, 
24, 27, August 24 and 28, and September 2, 1959, In the Matter 
of Bernard J. Mainer and Kenneth H. Fisher, Docket Nos. 
26227-2-F and 26277-3-F (with exhibits and deposition of 
Mary Ann Mainer Lowe) previously filed in this cause is 
attached to and made a part hereof. 


United States Attorney, 
Edward P. Troxell, 
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The United States District Court for the District of Cotumbia 
Civil Action No. 3294-59 


Great American INDEMNITY Co., ET AL., 
v. 
BRITTON, ET AL. 


Wasuineton, D.C., September 14, 1960. 
Filed Dec. 7, 1960. Harry M. Hull, Clerk. 


The above-entitled matter came on for hearing on motion 
before the Honorable Alexander Holtzoff, a United States Dis- 
trict Judge, at 2:30 p.m. 

Appearances: For the Plaintiffs: Paul J. Sedgwick, Esquire. 
For the Defendants: Herbert P. Miller, Esquire. 

PROCEEDINGS 

The Deputy Cuerx. Great American Indemnity Company, 
et al., versus Britton, et al. 

The Courr. Proceed. 

Mr. Miter. My name is Herbert Miller and I represent 
the Deputy Commissioner in this proceeding. This is a mo- 
tion for summary judgment filed on behalf of the Deputy Com- 
missioner in a Workmen’s Compensation case wherein the 
Deputy Commissioner made an award to the beneficiaries of 
two decedents who were killed in a restaurant on Ninth Street 
on December 27, 1957. 

The Covrr. What was the Deputy Commissioner’s ruling? 

Mr. Miuter. He made an award to the dependents of these 
two deceased employees who were killed in a fatal shooting on 
Ninth Street on December 27, 1957. 

The insurance carrier brings this action to set aside the order 
and raises three issues. The first issue is that the persons who 
were killed were not employees but that they were independ- 
ent contractors. And the second issue—by the way these were 
musicians who were playing there. One was a blind piano 
player and the other was a guitar player. The second issue is 
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that the mother of one of the decedent’s, who received an award 
was not dependent upon the deceased, which is a requirement 
for an award. 

The third issue is that the wage rate which the Deputy Com- 
missioner used upon which-to base his award is not supported 
by the evidence in the record. 

The Courr. Well, now this is an action really to review the 
decision of the Deputy Commissioner. In a sense it is an ap- 
peal from the Deputy Commissioner. I think I ought to hear 
the appellant first if that is agreeable to counsel. 

’ Mr. Miuter. Very well, Your Honor. 

The Court. Well now are there cross-motions for a summary 
judgment. 

Mr. Mitier. No—— 

The Court. I can never hear counsel when counsel is seated. 

Are there cross-motions here? 

Mr. Miuuzr. No; Your Honor, the defendant is the only 
one who made the motion. 

The Court. Mr. Sedgwick? 

Mr. Sepewick. May it please the Court. This case is com- 
monly referred to as the Jo-Del Tavern case. 

The Court. I am not familiar with that term. 

Mr. Sepewick. Well, I think all of us in Washington were 
shocked about three years ago when two customers who had 
much, too much to drink returned at 2:00 o’clock in the morn- 
ing of Christmas week 1957, armed and proceeded in an ordeal 
of gun fire which immediately resulted in a fatal wounding of 
a: guitar player named Kenneth Fisher, and the wounding of 
the blind pianist who lingered from December 27, 1957 until 
the next year, March, when he passed away. 

’ Of course, the case is one full of sadness for a good many 
people. But on the legal side of it we seek to enjoin the Deputy 
Commissioner on the ground that his awards are not supported 
by substantial evidence. The documentary preliminary to a 
review of the evidence there are certain dates which it would 
help the Court to have mentioned at the outset. 

The Courr. But before you do that even. I wonder if you 
would tell me just in a sentence or two just what the factual 
situation was here? 
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Mr. Sepewicx. The factual situation is this: That about the 
third week of December 1957 having in mind that the fatal 
shooting was on the night of the 27th and the beginning of that 
week was—well, let’s put it this way: That approximately 
seven days before the fatal shooting this blind pianist came to 
the restaurant and started his performance there. He had been 
sought out by one of the partners of the business at another 
restaurant where he was then playing. 

The Covrr. I just want to know who was killed and under 
what circumstances? 

Mr. Sepewicr. B. J. Mainer, M-a-i-n-e-r was killed. And 
he was killed about a half hour after he had stopped his work, 
while seated at a bar in front of the tavern. Kenneth Fisher, 
the guitar player, was also seated at the bar at approximately a 
half hour following the termination of their duties, and he too 
was killed. 

The Court. Let me see if I understand this: Do you mean 
two persons employed as musicians in this restaurant were 
shot by a bystander or a customer after they had ceased their 
work? It that it? 

Mr. Sepewicx. Not by a bystander but by customers who 
had been there earlier in the evening and had gotten too much 
to drink and they came back there armed. And they came 
back primarily to kill the proprietor and they did kill him. 
There were three killings altogether. 

The Court. Now is it you contention that no award at all 
was proper or that this award is excessive? 

Mr. Sepewick. There is no substantial evidence to support 
the award on the basis that these men were independent con- 
tractors and not employees within the meaning of the Act. 

The second issue that counsel mentioned to you is that 
Louise Mainer, the mother of the blind pianist, who died later, 
is not a dependent, not a partial dependent. That is the sec- 
ond issue in the case. The third issue is the rate of wages. 

_ Now because I think dates mentioned now will help all of 
us consider this matter, if I may mention them. On March 
3, 1953, the blind pianist, B. J. Mainer, was married. The 
accident occurred on December 27, 1957. On January or in 
January 1956 a corporation was brought into being called the 
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Jo-Del Restaurant, Incorporated, and the incorporators of that 
business were a man named Smith, and his name will be men- 
tioned, because he was a witness before the Deputy Commis- 
sioner. And Mr. Smith and his people who owned the stock, 
operated the Jo-Del Restaurant, had musicians, the same num- 
ber but not the same people. The number of musicians traded 
under the name of Jimmy Case and his Cats. They played as 
independent contractors during the period of time that the 
Jo-Del Restaurant was in operation from January of 1956 
through and until August 8, 1957. 

That gets within four and half months of the fatal date. On 
August 7, 1957 the corporation through Smith discontinued 
its operations and Smith sold out after the place had been 
vacant for about two months or not operating for about two 
months. Sold out to two partners named Petty and Kaldes. 
George Kaldes was the man who invested his time as manager 
and George Petty invested the money and had fifty-one per 
cent of the partnership interest. So from August 8, 1957 un- 
til about one week before the shooting a partnership composed 
of two men, reopened a restaurant business there and oper- 
ated it until a week before the shooting approximately when 
the partners had a falling out and George Petty sold out his 
interest to George Kaldes, so for the time period pertinent to 
whether these men were employees or independent contractors, 
the Jo-Del Restaurant operations were conducted as a sole 
business enterprise by one George Kaldes. 

Just shortly before George Petty sold out to Gates Kaldes 
it was desired to try music again and so George Petty went over 
to another restaurant where the blind pianist was employed, 
spoke to him there and as a result of that, suggested that he 
come and see George Kaldes, the proprietor, and see whether 
or not he might go to work there. 

The Court. Now what is the bearing of all these details? 
If you can tell me the conclusion you arrived at first. 

Mr. Sepewicr. The conclusion is that George Kaldes, the 
sole owner, had Benjamin, B. J. Mainer, the blind pianist, 
secure two men and formed an orchestra, which as an independ- 
ent contractor unit, played two or three nights per week at this 
restaurant. 
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The Court. Now the owner of the restaurant named in the 
proceeding is Joe Restaurant, Incorporated. 

Mr. Sepewicx. And that is not the owner and operator of 
the restaurant at the time. That is one of my points here, that 
the Commissioner’s award against a corporation, which no 
longer existed, and when the business itself was operated by a 
sole owner following a partnership arrangement. 

The Covrr. Of course, a corporation that has gone out of 
existence is still liable for debts, for liabilities that occurred 
prior. 

Mr. Sepewicr. But this did not occur prior, this occurred 
afterwards. In fact, in this case, Your Honor, the insurance 
company which will be on the bottom end of this award and 
will have to pay a good many tens of thousands of dollars. 
This insurance company never dealt with George Kaldes as 
such. No audits were made of these musicians or any prior 
musicians on the basis of employer or employee relationship 
and no premium was ever charged or received by the Great 
American Indemnity Company. 

It is simply a situation of where George Kaldes, after a series 
of transfers, as sole owner, hired one man to build a group of 
three in all and the group of three performed no longer than 
two weeks, three nights in each of those weeks, before the 
fatal shooting. 

Now the documentary evidence in this case consists of the 
following: The documentary evidence in this case consists of 
the payroll book of the Jo-Del Tavern. I call it Jo-Del. I 
probably should say George Kaldes Restaurant business but 
at any rate we give it the name Jo-Del. And I have the pay- 
roll record book of that restaurant which has the original entry 
made in the usual order of business at the time by George 
Petty, one of the two partners before he sold out to George 
Kaldes, in his original handwriting. He was a witness also. 

The second item of documentary evidence in this case be- 
fore the Deputy Commissioner was the books of account and 
I can limit it to one book which covered all the transactions 
during the pertinent period of time of purchases and pay-outs 
showing the nights when there was entertainment and show- 
ing the amount paid to the entertainers. 
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The next item of documentary evidence consists of two in- 
come tax returns one in the year 1956 and one in the year 
1957 of B. J. Mainer, the blind pianist. Those tax returns 
have to do with the rate of wages showing the man’s income 
during those years. Also documentary evidence was returns 
showing that the wife of B. J. Mainer, the blind pianist, this 
wife later became the widow, who never filed a claim, that 
she during her husband’s lifetime was his dependent. The 
mother of the blind pianist is the claimant who comes for- 
ward as being dependent upon her blind son. 

The documentary evidence on that point is the fact that the 
son in his own tax returns listed his wife as his only dependent. 
The documentary returns of Louise Mainer, the mother, who 
is the claimant in one of the two cases, seeking her status as 
partially dependent upon her blind son, was herself employed. 
Her tax returns as offered by the men who were her employers 
at the B & B Catering Service, one of her places of employ- 
ment, and Peoples Drug Stores, another of her places of em- 
ployment, for the period 1953 until the time of the shooting, 
showed that the mother instead of being a dependent of any- 
body was herself claiming that she herself was the support and 
maintenance of two dependents. One of her own daughter 
and one, another member of her family. She is the one who 
seeks to gain the status of a partial dependency upon her 
blind son. 

So much for the documentary evidence in the case. The 
rest of the evidence, essentially, is verbal testimony and here 
there were thirty-four witnesses appearing before the Deputy 
Commisisoner and when I know that there are people behind 
me now, I would like this matter to be at a later time, when 
I would not be imposing on others, because this is an involved 
picture and one which does require great care. 

The Covrr. I think I shall have to read the testimony, of 
course. 

Mr. Sepewicx. I am sure Your Honor would and I know 
you will not relish the job. It is a voluminous record. But 
let me say specifically that when the corporation of which Mr. 
Smith was essentially the owner along with members of his 


38 


famuly, which ran the corporate business at this establishment 
from the beginning of 1956 in January until August 8, 1957, 
four and half months before the shooting, that Mr. Smith, 
when he wanted to sell out finally in August to the two part- 
ners, he did so in the office of Peter Chaconas, a member of our 
bar, and Peter Chaconas was a witness for the respondents, 
who are the plaintiffs here. Mr. Chaconas advised Kaldes 
and Petty, the partners in relation to any music that they 
might have in the place, that the people they had perform 
should be independent contractors and not employees within 
the meaning of that word and term under the Compensation 
Act. And that was his advice to his clients, the partners, and 
that is what they followed when George Petty and George 
Kaldes asked the blind pianist to get two musicians to make 
up a unit of three, a honky-tonk jazz orchestra, to play from 
9:00 o’clock or earlier in the evening, until 1:30 in the morning. 

Now after the testimony of Mr. Smith and while Peter 
Chaconas was testifying, he also gave evidence that the cus- 
tom of the trade in Washington, here, in all of these small 
taverns in relation to whether the music which is afforded is 
that of paid employees or whether it is that of independent 
contractors, he said that invariably in his practice and in 
the custom of the trade insofar as he knew it over the city, 
was that they are independent contractors. 

The books of account, the documentary evidence, here 
shows that in relation to other employees at this restaurant, 
namely the bar tender, the dish washer, the waitresses and 
George Kaldes himself, who was later killed, that they were 
paid employees and deductions of social security and D.C. 
Unemployment were made, and there is no or could not be 
any dispute that they were in fact employees. But they are 
not in issue here. The entertainment of these musicians not 
carried upon the books of the company, the partnership, or 
the individual——. 

The Court. How were they paid? 

Mr. Szpewicx. How were they paid? Every night in cash 
at 1:30 in the morning. At the end of each night. 

The Court. Yes. But were they paid so much? 
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Mr. Sepewrcx. Yes; each one got $10.00 a night for three 
nights a week during the two weeks they were there. 

The Courr. From whom? 

Mr. Sepewick. From George Kaldes. 

The Court. The owner of the restaurant? 

Mr. Szpewick. The sole owner of the restaurant at that 
time. 

The Court. On what theory are they independent contrac- 
tors? 

Mr. Sepewicx. Because the method of payment, paying 
them per night, isn’t the final answer as we look at it. We 
say the manner of control, the nature of their services. And 
in that—— 

The Court. Well the way you set this up, is not that by 
way of inference to be drawn by the triers of the facts? 

Mr. Sepewicx. No question about it. I have no fault to 
find with the law there. 

The Courr. Not the Court. 

Mr. Szpwicx. Oh, no, not with the Court. I have no fault 
to find with either the Court or the law. JI am in agreement 
with what the law is. We all know it, and that is that the 
Commissioner, if he has substantial evidence, competent evi- 
dence to make inferences from his inferences are—— 

The Courr. Why is it not the fact that the owner of the 
restaurant was paying these people individually, a stated sum, 
some evidence that they were employees and not independent 
contractors? 

Mr. Szpewicx. I do not think that would be so if the head 
of the orchestra controlled the other two and if there were no 
agreement, contract, or arrangement whereby social security 
and D.C. Unemployment deductions would be made. I think 
many factors go into the question of what constitutes an 
employee. 

After Peter Chaconas testified, George Petty testified to the 
fact of the partnership and to the fact that he, personally 
spoke with B. J. Mainer, the blind pianist, with a view looking 
toward a plan that B. J. Mainer would get'a group of two 
others to come to Jo-Dell. Now B. J. Mainer got two others 
but he did not get the two who were present at the time of 
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the shooting. He got two other men and the three of them 
played as an orchestral unit. Then those two men went on 
their way. They played about one night and that was all. 

B. J. Mainer then was asked to get somebody to take their 
places and he got Kenneth Fisher and a man named Thomas 
A. Sherwood. Thomas A. Sherwood is the only survivor of the 
trio, the orchestral trio, and his testimony was that we were 
free lance, we were independent, we could go if we pleased, we 
could do what we pleased. The only thing was we were sup- 
posed to be there at the hours if we were going to be there 
at all. 

The documentary evidence in this case, in our opinion, con- 
clusively establishes that these men were independent con- 
tractors, supported by the only surviving people possessed of 
personal knowledge of what the arrangement might have been. 

All the witnesses who testified in behalf of the claims against 
the respondents can be categorized in this way: They either 
were the claimants themselves, having a peculiarly personal 
interest in the outcome of the hearing, or they were related to 
the claimant or they were close friends of one of the men or 
both of the men who worked, and in each instance they were 
not in the employ themselves at the restaurant and were not 
present at the restaurant at the time when these three men 
played there and could not possibly have had personal knowl- 
edge of them. 

Now I would not be here taking anybody’s time if witnesses 
against my people were employed at the time that these men 
played there and were in anywise in possession of evidence of 
the nature of the employment. But the only people who know 
anything about this are George Kaldes, who is dead, he was the 
sole proprietor of the place, Kenneth Fisher, the guitar player, 
B. J. Mainer, the piano player, and other witnesses, with one 
or two exceptions were not called. But those employees, 
waitresses, who were called, testified in support of the proposi- 
tion that I am arguing, that these people were independent 
contractors and not employees. 

Now I would like to go on and show by further testimony 
how this picture stacked up before the Deputy Commissioner 
for him to view and later to make his award, touching upon 
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my inquiry as to whether or not there is substantial evidence. 
Now you will find when you read the testimony of the claim- 
ants’ witnesses that they were asked questions like this: Well, 
now you knew that Kenneth Fisher was employed at the Jo- 
Del Restaurant, didn’t you? Yes. Another witness would be 
asked: Well, was Tom Sherwood and Kenneth Fisher and B. J. 
Mainer working for the Jo-Del Restaurant? In other words, 
you will find a great deal of that type of carrying on because 
the Act permits hearsay evidence to be given and J was trying 
to object to leading questions, nevertheless—— 

The Court. Oh, well a person might be employed in the 
popular sense without being technically an employee. He may 
still be an independent contractor. 

Mr. Sepewicx. That is my point. If the thinking person 
when he reads this record he will reach the conclusion, J am 
sure, that these people in perfect good faith, and not skilled in 
the differences in definition of legal terms, and that they said 
sure he was employed there, sure, he worked there sure he was 
working for George Kaldes, and a lot of things of that kind. 
But when you examine them later here is what you find. For 
instance, Pete Etchison is the first witness called by the claim- 
ants at the Workmen’s Compensation hearing. He was a friend 
of this blind pianist. Years before that they had played to- 
gether and yet when you read his affirmative testimony, which 
is relied upon by the Government, who has filed a motion in 
this case, you would jump to the conclusion that with all this 
talk. about B. J. Mainer being employed, he must have been 
an employee. But you go to the prime question. Do you 
have personal knowledge as to whether the musicians were em- 
ployees or independent contractors, and he states, no. And 
he didn’t because he wasn’t even there. He wasn’t there the 
day of the shooting and he wasn’t there the day of the hiring. 
He could not possibly know yet he speaks freely of how these 
boys worked at Jo-Del. 

Then the second witness was Mrs. Louise Mainer, the mother 
of the blind pianist, and I would like to come to her a little bit 
later. To the essential thing that I am going to deal with her 
js her outright perjury, in my humble opinion, before the 
Deputy Commissioner and her admitted concealment of her 
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earnings now before the Deputy Commissioner and how he 
could believe her is more than I can understand but neverthe- 
less he did. 

The Court. That, of course, is something this Court cannot 
review. The Deputy Commissioner saw the witness. 

Mr. Szpewicx. He saw the witness but she confessed to it 
and I wonder whether anything he might believe from con- 
fessed error is any wise substantial evidence. 

The Court. Well, you know a perjurer may on occasions tell 
the truth. The mere fact a person commits perjury once does 
not mean that everything else that person says is not true. 

Mr. Sepvewicx. Very true. But when this claimant is seek- 
ing dependency status and she is asked whether she is depend- 
ent and she says, yes. 

The Courr. That is a conclusion anyway. 

Mr. Sepewick. And then later she said that well, I was 
making $25.00—this is at a subsequent date when she made 
these confessions, that she was making $25.00 at a baby sitting 
job with her own daughter and that she did not choose to go 
back to her former place of employment. I had brought the 
employer who offered her her job and he said she could have 
come back any time, she refused to disclose and actually affirm- 
atively concealed that she was making other incomes which if 
material, we will come to later. 

The next witness is Samuel McConkey Perrin, who has an 
electrical establishment, a business of his own down in the 
basement, underneath this Jo-Del tavern and he was a witness 
in support of this matter of the type of employment. He 
‘worked during the daytime from 8:00 in the morning until 
10:00 at Woodward & Lothrop’s as a truck driver. Asked 
‘whether he knew anything about any contract of hire involv- 
ing Kenneth Fisher, that was the only claim he was in support 
of, he replied, no, sir, and I quote the transcript records for 
Your Honor to see. 

The Courr. I wonder if it would be useful for you to refer 
to each witness’ testimony individually because I am going to 
read the testimony anyway. If you think it would be useful I 
‘do not want to stop you. 
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Mr. Sepewick. Well the testimony of Pete Etchison was 
the number one witness. And I mentioned to him that he 
was not there and said he had no personal knowledge. Mrs. 
Louise Mainer, the claimant, I will come to later. Samuel 
Perrin, the electrician, who said he knew nothing whatever 
about the employment of Fisher, as to whether B. J. Mainer 
was an employee or an independent contractor, the witness 
stated and I quote: “Mainer auditioned but George Kaldes, 
would not make any statement to the witness or anyone else 
as to whether Mainer’s services would be retained.” This 
witness was never employed by Jo-Del or anyone else except 
Woodward & Lothrop in maintenance work. 

Joseph Mancini was the man who produced the books from 
the Roundup Restaurant. The Roundup Restaurant is a 
larger restaurant here in town but of the tavern type. They 
had music and their musicians were independent contractors. 
This man, B. J. Mainer, the blind pianist, worked at the Round- 
up from the latter part of 1956 throughout the whole year 1957 
until December 27, the night of the shooting. I mention that 
because when this comes to the question of earnings, the Deputy 
Commissioner has seen fit to cease upon a certain number of 
months in the year of ’57 that B. J. Mainer had records con- 
cerning as to his income and the Commissioner extends that 
ratio out to the twelve months. When actually, B. J. Mainer, 
by the testimony and records of the Roundup was employed 
from the latter part of 1956 until the night of the shooting, 
December 27. So all of his income necessarily, unless he is 
cheating Uncle Sam, was reflected in his 1957 income tax return 
which he, the blind pianist, signed in February of 1958 before 
his March passing. 

The Court. Now when was this shooting? 

Mr. Sepewicx. The shooting was December 27, 1957 at 2:00 
o’clock in the morning, 2:02. 

The Court. Well now let me see if I correctly understand 
your point. You make the point first that the corporation, 
Jo-Del Restaurant, Incorporated, was not actually the owner 
or the operator of the restaurant at the time? Is that it? 

Mr. Sevewicx. Exactly and more than that could not and 
was not the employer of these boys. 
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The Covurr. Well I do not like to entangle several strands 
into one. Do you separately claim that the Jo-Del Restaurant, 
Incorporated, was not the owner of the restaurant? 

Mr. Sepewicx. I do. 

The Court. Well, then I have to decide that separately, do 
I not? 

Mr. Szepewicx. I would assume so. 

The Covrr. Well, now, your next point is, if I understand 
correctly, and I want to know whether I do or not, is that the 
two decedents were not employees of whoever was the owner 
of the restaurant. 

Mr. Sepewicx. Exactly. 

The Covrr. But were independent contractors with the 
owner? Is that correct? 

Mr. Sepewick. That is correct. 

- The Court. Now then, your third point applies only to 
Mainer, does it not, that his mother to whom the award was 
made was not dependent on him? 

Mr. Sepewicx. That I maintain and contend also. 

The Courr. Now those are your points so far, are they not? 

Mr. Sevewicx. Yes, sir; so far. 

The Court. I just wanted to make sure that I had your 
points correctly. 

Mr. Sepcwicx. Mancini, the manager of the Roundup Res- 
taurant where B. J. Mainer worked for practically the whole 
year until ten days or so before he came to Jo-Del in December 
1957, said I have no knowledge whatsoever as to how Jo-Del 
handled their musicians. I emphasize that because in his 
direct testimony he is being lead by the claimant’s counsel, you 
knew that he worked over there. 

The Court. Well, I am going to read the testimony and I 
think a detailed summary of each witness’ testimony in your 
argument would not be necessary. 

’ Mr. Sepewice. Oh, I beg your pardon. But I can demon- 
strate by each witness upon whom they relied in the last anal- 
yses.that witness did not know and said, I do not know for that 
witness was not there.. One was clear over in Japan for eighteen 
months before it.happened and was continuously in Japan and 
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did not come home until she heard her brother was in such a 
precarious condition. 

The Covrr. Then you have a point as to the wage rate? 

Mr. Sepewicx. And I base my point on the wage rate as 
this: That if you take the income tax return of B. J. Mainer 
for 1957, you find that he had a total weekly income, if he 
worked every week of the year, of $52.00 and some cents. The 
Commissioner has set the figure at $65.00 based upon the in- 
come of this boy during his lifetime as having been approxi- 
mately a $100.00 a month but $65.00 is all he can allow. 

Now in the year 1956, the twelve months before this, B. J. 
Mainer’s income tax return filed by himself and his wife, show- 
ing that his wife was having to work to supplement the family 
income, and that is all reflected on the tax returns, and I submit 
is indisputable evidence of the fact his earnings total out to 
$32.80 per week. 

The Court. Well now, what does the Commissioner base 
his $100.00 on? 

Mr. Sepewicx. I never like to say what was in another 
man’s mind but I can speculate about it and give you my 
opinion. 

The Court. Yes. 

Mr. Sepewick. My opinion is this, that in the case of Ken- 
neth Fisher the line of questioning to show what the earnings 
of the guitar player amounted to each week were these: Well, 
now how much was your rent per month? This is asking the 
widow, Mr. Fisher. It was $100.00 a month. How much 
was your laundry bill? How much were the doctor bills for 
your children? How much were the dentist bills? How 
much did you need each week for groceries? And adding that 
up it came to about $400.00 a month. Who is living there at 
the house? Well, my mother was living there too. The 
Deputy Commissioner himself, said, Well, Mr. Romero, don’t 
you have any income tax returns for this? And Mr. Romero, 
the claimant’s attorney, asked the widow, don’t you have in- 
come tax returns to show your income or your husband’s in- 
come? And she said, we never filed any. My husband never 
filed any. We don’t have any. And I have searched for in- 
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come tax records with the Internal Revenue too, because I 
wanted them. 

The Courr. Well, I think it is a well known fact that many 
persons in humble walks of life fail to file income tax returns? 

Mr. Sepewicx. I am sure of that. My point is they estab- 
lished earnings by the needs of the family rather than by any 
competent evidence of what the earnings really were. 

' The Covrr. Well, does that point apply to both deceased 
or only to Mainer? I mean as to the wage rate? 

Mr. Sepewicx. That applies to the wage rate in the Ken- 
neth Fisher claim. 

» The Courr. Oh, but not to the Mainer case? 

Mr. Sepewick. No. In the Mainer claim we have income 
tax returns and we have records which I say and which clearly 
demonstrate to anyone looking at these income tax returns, 
that B. J. Mainer’s income was $32.00 and some cents per week 
during 1956 and $52.00 and some cents in 1957. 

The Court. But what evidence is there of Mainer having 
2a $100.00 a week? 

Mr. Sepewicx. I do not believe there is any, and I do not 
see how anybody can find it to support the award. 

The Court. Now, is there any controversy over the possible 
question as to whether these homicides were in the course of 
employment? 

Mr. Sepewick. Yes. One of our matters in controversy 
was that the fatal injury did not arise out of and in the course 
of the employment. The argument against that, and they can 
make it better than I, is that the work ended at 1:30. But 
you look at the Commissioner’s award and you will find where 
he says that the employment terminated somewhere between 
1:30 and 2:00 o’clock. And I say that that is an effort to 
stretch the case over to the shooting because these people 
actually were paid off in cash and it doesn’t take long to pay 
each of three musicians $10.00 a piece at 1:30 in the morn- 
ing. They were all seated at the bar unfortunately at two 
minutes past 2:00 when these gentlemen came in and entered 
into an ordeal of shooting. 

- The Courr. Well, if they were at work, would this have been 
something that arises out of the employment? If a stranger 
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walks in and shoots up the place of the employer, does the 
Workmen’s Compensation Law apply? 

Mr. Sepewicx. Well I can tell Your Honor about cases that 
if the admitted employee in holdup situations can be brought 
into the area of where perhaps he is protecting the employer’s 
business—— 

The Court. Oh, there is no question about it. 

Mr. Szpewick. But that is not involved here. This is simply 
a situation where every witness who knows anything about this 
testified that they worked, even the surviving drummer, the 
only survivor of a unit of three, he said we worked from the 
beginning hour, 8:00 or 9:00 in the evening until 1:30 in the 
morning. 

The Covrr. The question I was trying to get at. Suppose 
these people were actually playing music at the time and some 
stranger who was intoxicated or insane, walked in and started 
shooting, and the bullets hit these musicians. Would that be 
an injury in the course of employment? 

Mr. Sepcwick. Well, I am sure I know what the answer is 
going to be from my friends and that I think they have now 
gotten into the area where if the employment provides the 
place—in substance this is. 

The Court. It is in the course of employment, yes. But 
does it arise out of the employment. They are two different 
situations. 

Mr. Sepewick. I know they are quite different and I am 
holding to both of them as, in my matters of controversy, I have 
never admitted them. I have to admit the shooting occurred 
at the premises. I cannot deny that, of course. 

Now, I would like to review some more of the testimony but 
I realize that time is against me here and those are my points. 
And I think they can be demonstrated and I submit them to 
Your Honor as you read the testimony and my points and 
authorities in opposition are, quote: “the testimony of every 
witness that they rely on in terms of that witness either not 
knowing, not having been there, or if they were formerly em- 
ployees, there was one waitress, Mrs. Perrin, who attempts to 
say that they were employees, and her employment terminated 
on November 20, 1957, long before any of these three ever 
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stepped foot in the Jo-Del Restaurant. And so her testimony 
is remote. The line of testimony which supports the claim of 
dependency of Mrs. Mainer goes clear back to 1951 when they 
show that this boy, just out of high school, got a job and that 
he helped support his mother then.” 

I mention that for this reason: That all of this testimony 
which is relied on, much of it which is relied on by the Deputy 
Commissioner, antidates the date that this young blind boy 
married his wife and took on a family unto himself, and from 
that time on you will find that the testimony shows that there 
was no contribution. 

Now one final word about the dependency of Mrs, Mainer. 
The evidence and the record shows clearly that this woman 
lived and has lived for years, in apartment 4 down at the ad- 
dress on Eighth Street. She manages apartments down there. 
I brought her employer, Mrs. Anderson, who testified that the 
man with whom she, the claimant, is living, and has been liv- 
ing for years, a Mr. Ramirez, and who is paying her bills, re- 
sides in her own apartment; that he has an automobile and 
that she filed suit as a result of an accident—this is the mother 
claimant of the blind pianist—against Ramirez, the man with 
whom she lives, seeking large sums of money for—— 

The Court. Well, is there any evidence that the deceased 
made regular contributions to his mother’s support? 

Mr. Szpcwick. No. He made some contributions. Most 
sporadic and in each instance every witness that they relied‘on, 
said that: Well, yes, the money that I saw B. J. Mainer pay his 
mother was because B. J. was living with his mother. And 
because he and his wife were living with the mother. Well, was 
he paying his own way then in this money? Yes, he was. He 
was paying for his own lodging and his own room and board. 

None of the testimony when you finally get down to ex- 
amining it, stands up to show that there was any established 
practice or custom of providing contribution for his mother’s 
support. 

- The Courr. Well now. if a member of the family—suppose 
that s young son lives in the family home and he works and 
he pays his board. Does that not make his parents partially 
dependent on him because that helps maintain the home?.. .:.’ 
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Mr, Szpewicx. I am not sure that I would go along—as a 
proposition I will go along with that, that inference to be 
drawn from it. But in this instance this man did not live 
with his mother during much of the time that we are talking 
about. What happened was that in September before the 
shooting, when both of them were going down to Florida to, 
his wife to have an operation and he to establish himself in 
business down there, that during the two months afterwards. 
His wife went on down ahead of time to have her operation 
and so forth, that then the blind pianist went back to live with 
his mother. But during most of the year 1957 B. J. Mainer 
and his wife were living over on LaVon Street, a couple miles 
from where the mother lived. 

The Court. Very well. 

Mr. Miller? 

Mr. Mrer. If it please the Court, I came here prepared 
to argue the issues which were raised in this case and for the 
first time when I heard counsel| speak, I heard there was an 
issue with respect to having the wrong employer here. 

Now Your Honor is well familiar with the rule. An issue 
to be raised on judicial review must have been raised before 
the Deputy Commissioner, and that issue was never raised. 

The Courr. What issue was not raised? 

Mr. Mitizr. That we have the wrong employer here, that 
is like some change of stock ownership or—— 

The Court. Well, I guess if it appears in the record. Of 
course, I can review it. The Court of Appeals sometimes de- 
cides cases on points that were not raised in a trial court, in 
this court. I think if the record sustains a point, I think this 
Court has a right to consider it even though it was not urged 
before the Deputy Commissioner. 

Mr. Mruuzr. May I just call your Honor’s attention to the 
fact that the Supreme Court and several other courts have said 
to the contrary. In the case of Parker against Motorboat 
Sales, Inc., 314 U.S. 244. 

The Covrr. That is not the-rule in this jurisdiction. The 
Court of Appeals frequently decides cases on points not argued 
in trial courts and if that is so then thie Court ean do the ‘same 
thing with the Deputy Commissioner. 
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Mr. Mriter. Well, may I be heard just a little bit more on 
that proposition? 

The Court. No, no, get to the merits of the case. 

. Mr. Muuer. I make the same mention with reference to 
the issue that these injuries did not arise out of the employ- 
ment. 

The Court. That was not-—. 

Mr. Mier. It was after working hours. 

The.Court. I asked that question sua sponte. But what 
Mr. Sedgwick urges that the injuries took place after the 
day’s employment ceased. 

Mr. Miter. That is right. 

The Court. You are not now arguing whether if these men 
had been shot while they were sitting..at their instruments 
playing that there would be any liability at all? Although I 
have some doubt myself as to whether there would be. 

Mr. Mriter. Well, I am making the same point with re- 
spect to that issue it was not raised before the Deputy Com- 
misisoner. 

The Court. Well, I am going to consider any issue that 
either side raises provided it is supported by the record. The 
mere fact that some argument was not made before the Com- 
missioner does not preclude its being made now. 

Of course, an issue cannot be raised that does not appear in 
the record. But if there are basis for it in the record it can 
be raised. 

. Mr. Miter. Do you mean whether there is evidence in the 
record? 

The Court. Yes. When there is evidence in the record it 
can be raised. 

Mr. Mruter. You see that is just the very point, Your 
Honor, if it is not raised before the Deputy Commissidner, 
no evidence is taken. 

The Court. Yes. Of course, if there is no evidence in the 
record, of course, I cannot consider it. Now do not let us as- 
sume. Let us not waste time. I have other matters to con- 
sider. Now suppose you make your argument. 

Mr.. Mruzr.. Now with reference to his issue that the state- 
ment that the Deputy Commissioner found a wage to one 
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employee to be a $100.00 a week. He did not find any such 
thing. He found in both cases that the wages of the employ- 
ees were $65.00 per week; not $100.00 per week. 

Now if Your Honor is going to read the record, I am not 
going to refer to the evidence which, in my opinion, will sup- 
port the various findings made. As Your Honor suggested in 
the last case that you heard in which I appeared, you suggested 
that I make excerpts of the record, and I have done that. And 
if Your Honor wishes to hear the excerpts from the record to 
support these different findings I am willing to do that. 

The Courr. Well, I do not think that is necessary unless 
you want to do it because I am going to read the testimony. 
This is the kind of a case where I have to read the adminis- 
trative record. This is not the kind of a case that I can pass 
on without reading the entire record. 

Mr. Miuuzr. Then I just want to conclude by saying, when 
Your Honor reads the record, you will see with reference to 
the independent contractor proposition, that this man that 
employed these persons, controlled their actions, paid them 
for time and all the other tests which go to show whether an 
employee is an employee as distinguished from an independent 
contractor. Your Honor will come to the conclusion that from 
the record, these persons were employees and not independent 
contractors. 

And with reference to the finding that this mother was de- 
pendent, Your Honor will also find that the record shows, 
without dispute, that this mother was dependent upon this 
deceased son from the time he left school until the time that 
he died. 

The Court. Well, he was married, was he not? 

Mr. Miter. Yes. 

The Courr. Well, how about the wife? Did she get an 
award under this? 

Mr. Miutsr. No, they were separated. 

The Courr. Separated or divorced? 

Mr. Miter. Separated. 

The Courr. But he is still, if they were separated, under an. 
obligation to support his wife. 
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Mr. Mitzzr. Well, under the definition in the Act, it says 
she must be the widow, living with, she was not living with 
him, or dependent upon, apparently she didn’t-make a claim 
that she was dependent upon him. And there are two other 
categories which are not involved here. 

And with reference to the finding as to the wage rate, Your 
Honor, will also find the wage rate which the Deputy Commis- 
sioner used, is a wage rate of $10.00 per day or per night, which 
counsel himself said was the pay rate, plus a $3.00 a night tip 
which the employees were allowed to divide among themselves 
from the tips that were given by the customers. In other words, 
that was $3.00 a night which the record supports, plus $10.00 
anight pay which they got from their employer. 

The Covrr. In other words, $13.00 a night? Is that it? 

Mr. Miiter. $13.00. 

The Court. You said $3.00 a night in tips and $10.00 a night? 

Mr. Miter. That’s right. 

The Court. Well, then was the basis used by the Deputy 
Commissioner $13.00 a night? 

Mr. Miter. Yes, $65.00 a week. 

The Court. Did they play six nights a week? 

Mr. Miutzr. Five nights a week. $50.00 in salary and $15.00 
in tips. 

The Courr. Well, Mr. Sedgwick said the Deputy Commis- 
sioner used 2 $100.00 as the basis. 

Mr. Muuer. That isincorrect. In both cases he used $65.00. 

The Court. Well, we will see what the finding states on that. 
Let us look at the record. 

Mr. Szepewicx. The most he can award is $65.00 a week if he 
finds a $100.00 or $200.00 a week. I qualified my statement 
that he based it on a $100.00 a week. 

The Courr. Yes, I understood that. 

Mr. Sepewicx. But that he can only award—— 

The Courr. He awarded $65.00 a week you said based on a 
finding that the wages were $100.00 a week. Is that your 
contention? 

Mr. Sepewicx. In substance, yes, sir. 

The Courr. Now I have the findings before me. Where is 
the finding as to the amount? 
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Mr. Miter. Well it is on page 4 of this composition order, 
Your Honor, about the end of the first paragraph. 

The Courr. Mr. Sedgwick, he does find $10.00 a day plus 
$3.00 tips aday. Does he not, on page 4? 

Mr. Szpewicx. That is the most that he can find and that is 
what he found. 

The Court. From where do you derive the $100.00 figure? 

Mr. Szpewicx. From the evidence that is in the case. You 
will find the discussions there of counsel, you will find the testi- 
mony of the witnesses. 

The Court. What is wrong with the figure of $10.00 a day 
because according to your argument that is what they were 
paid at the end of each night. 

Mr. Sepewicx. Nothing. But only three nights a week. 

The Court. Oh, not six nights? 

Mr. Sepewrcx. Not at all and the books of account, both 
books of account showed that clearly. 

The Court. I see. 

Mr. Sepcwicx. And no one ever testified they worked every 
night in the week. 

The Court. And what do you say about that, Mr. Miller, 
that they only worked three nights a week. 

Mr. Mutter. I submit that the record shows they worked five 
nights a week, 

The Court. Well, I will have to read the record then. Mr. 
Miller, may I venture a suggestion? It would be very helpful 
to the Court if the Deputy Commissioner numbered his find- 
ings. The paragraphs are not numbered. It is the custom 
of the Court in making its own findings to alwaysnumber them. 

Mr. Miuter. I will tell them. 

The Court. It would be very helpful. 

Well, gentlemen, I will read the record very carefully as well 
as the memoranda. I notice this matter involves a very novel 
situation. 

I think your oral arguments have been very helpful to the 
Court and will make it much easier for the Court to study the 
record than otherwise would have been. 
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This is an action to review and set aside two awards under 
the Longshoremen’s and Harbor Workers’ Compensation Act, 
which constitutes the Workmen’s Compensation Act for the 
District of Columbia.’ The suit is brought by the insurance 
carrier and the employer, against the Deputy Commissioner 
of the Bureau of Employees Compensation and against the 
claimants to whom benefits had been awarded by him because 
of the death of two employees involved in this proceeding. 
The matter is now before the Court on a motion of the defend- 
ant Deputy Commissioner, for summary judgment. 

The case is unusual. Were it not profoundly tragic it could 
be said to be bizarre. Bernard J. Mainer and Kenneth M. 
Fisher were musicians performing at a restaurant in downtown 
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Washington, known as The Jo-Del Restaurant. On the night 
of December 27, 1957, two intoxicated and disorderly patrons 
were ejected from the establishment. Later that night, after 
the musical entertainment had been completed, the musicians 
had been paid off, and the place was about to be closed, the 
two disgruntled customers returned, carrying firearms and 
commenced shooting inside the restaurant. They first shot 
one of the proprietors, who died instantly. Continued indis- 
criminate gunfire on their part resulted in the wounding of the 
two musicians. These wounds proved fatal. The Deputy 
Commissioner, after a series of protracted hearings, awarded 
compensation to Mainer’s mother, and to Fisher’s widow and 
children. The plaintiffs claim that no awards should have 
been made and seek to set them aside. 

It is appalling to contemplate that such an uncivilized and 
barbaric episode could take place in the heart of this city in 
the middle of the Twentieth Century. The case has a strong 
humanitarian and sympathetic appeal especially as to Fisher’s 
widow and children. On the other hand, one may well won- 
der whether it is within the philosophy of the Workmen’s 
Compensation system that such a tragic event as occurred in 
this case should be within the insurance coverage, and whether 
it was contemplated that an employer should carry and pay 
for insurance against such remote and rare contingencies. One 
may reasonably question whether these murders may properly 
be regarded as an industrial accident. These enquiries, how- 
ever, need not be pursued by this Court in the instant case, 
for the attack on the awards of the Deputy Commissioner is 
directed solely against his finding of fact, which, it is con- 
tended, are not supported by substantial evidence. 

The principles governing judicial review in workmen’s com- 
pensation cases are well established. They are so fundamental 
that they can be briefly and succinctly recapitulated without 
citation of authorities. The statute must be liberally con- 
strued and applied in favor of the workman. The scope of 
judicial review is strictly limited. The statutory action ? to set 
aside an award of compensation does not contemplate a trial 
de novo, but merely a judicial review of administrative action 
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on the administrative record. The only questions that the 
Court may consider are, first, whether the award is contrary 
to law; and second, whether the administrative findings of 
fact are supported by substantial evidence. While substan- 
tial evidence means more than a scintilla of evidence, never- 
theless the Court may not consider the weight of evidence, but 
is limited to determining merely whether there is substantial 
evidence in the record sustaining the findings of fact.2 That 
countervailing evidence may have more probative value would 
not warrant the court in overruling the findings. So, too, the 
Court may not set aside the inferences drawn by the Admin- 
istrator from the evidence that he chose to believe, if such in- 
ferences are reasonably possible and have a rational basis. 
Again, the Court may not review the credibility of witnesses, 
even if the record shows that the veracity of a witness has been 
impeached. Due regard must be accorded to the fact that the 
Court has only the cold, printed record before it, while the 
trier of the facts had the advantage of seeing and observing 
the witnesses. The Court may not substitute its own judg- 
ment for that of the Deputy Commissioner. Its function in . 
these cases is no broader than that of the Court of Appeals in 
reviewing a judgment of the District Court. Thus it is clear 
that the scope of judicial review in these cases is narrow and 
restricted. 

In the amended complaint and in oral argument of counsel, 
the following objections against the Deputy Commissioner’s 
findings of fact were advanced. 

1. That the injuries were not sustained by the deceased in 
the course of employment, since the latter had completed their 
work and had been paid off about one-half hour before the 
shooting, but remained on the premises for their own purposes. 

2. That there was no employer and employee relationship 
between the owner of the restaurant and the musicians, but 
that the latter were independent contractors. 


* At times it is said that there must be substantial evidence on the record 
“as a whole”. The phrase “as a whole” is, however, tautogolical and super- 
fluous, since manifestly the Court must consider the record as a whole in 
order to determine whether it contains substantial evidence supporting 
disputed findings of fact. 
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8. That there is no substantial evidence sustaining the find- 
ing of the Deputy Commissioner as to the wage rate of the 
deceased. 

4. That there is no substantial evidence sustaining the find- 
ing that Mainer’s mother was dependent on him. 

For the reasons about to be stated, the Court will overrule 
objections 2, 3, and 4, and sustain objection No. 1. 

The hearings before the Deputy Commissioner were unduly 
protracted and the record is unnecessarily voluminous due to 
the persistence of counsel in insisting on tendering much im- 
material, irrelevant and incompetent matter. A close and in- 
tensive reading of the transcript of the evidence was required 
on the part of the Court in order to winnow the wheat from the 
chaff. The Deputy Commissioner made full and detailed find- 
ings of fact with painstaking care. The Court at this point will 
discuss the second, third and fourth objections, leaving the first 
objection until the last. The second objection was that no 
employer-employee relationship existed between the musicians 
and the owner of the restaurant, but that the musicians were 
independent contractors. The proof on this issue was con- 
flicting. There was evidence, however, that each of the three 
musicians, who played or sang in the restaurant, was separately 
hired by the proprietor; that the owner exercised the function 
of hiring and discharging them; that each was individually paid 
by the proprietor a salary of $10.00 a night; and that each was 
required to perform during regular working hours set by the 
Proprietor. The Deputy Commissioner was justified on the 
basis of this evidence in finding that the musicians were em- 
Ployees of the restaurant. It was shown, on the other hand, 
that no deductions were made from the musicians’ compensa- 
tion for Social Security and income taxes, and further, that no 
premium for workmen’s compensation insurance was paid in re- 
gard to them. Whether the Social Security Act and the with- 
holding provisions are applicable involves different questions. 
That no insurance premiums were paid is a circumstance as 
compatible with the conclusion that the employer failed to 
comply with the law as it is with the contention that the musi- 
cians were independent contractors. 
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- The evidence does indeed indicate that the musicians were 
in & sense temporary employees, as they and other similar 
workers in the entertainment field were in the habit of fre- 
quently changing their place of employment, sometimes every 
few months, sometimes every few weeks, and even every few 
days. No doubt this circumstance increases the employer’s 
problem and burden in keeping appropriate records. Neither 
the Longshoremen’s and Harbor Workers’ Compensation Act 
nor the local statute making the Federal Act generally ap- 
plicable in the District of Columbia, however, contains any 
provision excluding temporary or floating employees from the 
benefits of the insurance scheme. The District of Columbia 
law excepts any “employee engaged in any employment that 
is casual and‘ not in the usual course of the trade, business, 
occupation, or profession of the employer’, D.C. Code [1951 
Ed.] 36:502. Manifestly this provision is not applicable to 
the case at bar since music was furnished in the restaurant 
in the usual course of the employer’s business. 

The third objection is that there was no substantial evidence 
sustaining the finding of the Deputy Commissioner that the 
earnings of the deceased averaged $65.00 a week. There is 
ample evidence, however, that each of the two musicians at 
the time of his death was receiving wages of $10.00 a day, for 
a five day week; that in addition he earned tips ranging from 
$3.00 to $6.00, or more, a day; and that previously he had 
earned $12.00 a day for a seven day week. Accordingly the 
Court is of the opinion that this finding of the Deputy Com- 
missioner is sustained by substantial evidence. 

The fourth objection is that there was no substantial evi- 
dence sustaining the finding that Mainer’s mother was de- 
pendent on him. The evidence on this point is far from satis- 
factory. Much of it is indefinite, general, and hazy. Some 
of it is contradicted. Moreover, the testimony of Mainer’s 
mother was seriously impeached on cross-examination. On 
the other hand, several witnesses corroborated her statement. 
Whether this testimony should be believed or rejected, whether 
80 much of it as is favorable to the claimant should be credited 
and what weight should be attached to it, are questions for the 
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trier of the facts and not for a reviewing tribunal. The fact 
remains that there is some testimony of substance, which, if 
believed, would tend to indicate that the deceased had been 
making considerable contributions to his mother which were 
of no meani assistance to her in her support. 

We shall now revert to the first objection, namely, that there 
was no substantial evidence justifying the findings that the 
deceased were murdered in the course of their employment. 
The learned Deputy Commissioner made the following find- 
ings in respect to employee Mainer: 

That on the said day the employee herein while per- 
forming services for the employer as a musician, sus- 
tained personal injury when he was shot by gunmen, 
suffering wounds of the back, abdomen, right leg, right 
buttock, rupture of the spleen, contusion of the left 
kidney, tear of the posterior wall of the stomach, and 
damage to the spinal cord followed by paraplegia. 


* * * * * 


That on December 27, 1957, the employee and the 
other musicians, after entertaining the employer’s 


guests, finished their work sometime between 1:30 and 
2:00 a.m. and, as was the established custom, went to 
the bar where they regularly divided the money re- 
ceived from the guests as tips and where they were 
paid their wages; that, while waiting to receive their 
wages, the employee sustained injury as found above. 

That the injury arose out of and in the course of the 
employment. 

Similar findings were made in respect to ee Fisher. 

The evidence on this point is scanty. There were three mu- 
sicians performing at the restaurant on the night in question. 
The third was Sherwood, who testified as follows (Tr. 551, 552, 
553, 554, 555 and 556): 

Q. You started out at 9:00 o’clock on Thursday 
night, and the shooting was at 2:00 cele or shortly 
thereafter on Friday morning? 

A. Yes, 
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Q. That is what I am trying to determine. Now, 
were you paid for that night’s stand in cask at about 
1:30? 

A. (Nodding affirmatively.) 

The Deputy Commissioner. The answer is “yes.” 

The Wrrnzes. Yes. 

By Mr. Smpewicx: 
Q. Now, were you paid in cash? 
A. Yes. 


* * * * * 


Q. Did you see Fisher paid $10.00 that night? 

A. Yes, sir. 

e * . * * 

Q. Now, also talking about this 1:30 in the morning 
when you finished your playing, who paid B.J. his 
$10.00? 

A. Mr. Kaldes. 


* * * * * 


Q. Now, at the time—what was the closing hour of 
the restaurant? I mean, when they would lock the front 
door? 2:00 o’clock? 

A. 2:00 o'clock, yes. 

* * * * * 

Q. Now, at 1:30 when you stopped the music and— 
at what time was it that the fight first commenced to 
start when you thought there might be a little trouble? 

A. About 1:00 o’clock. 

Q. How long after you all had stopped playing was it 
that Overton and Carpenter went out? 

A. We didn’t stop playing until 1:30, and they was 
fighting around 1:00 o’clock. 


* * * 


Q. But I mean, they left then, didn’t they, before 
they came back with guns? 
A. Yes, 
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Q. What I am trying to find out is how long after you 
stopped playing music was it that they left to get guns, 
or for whatever reason? 5 

A. About half an hour. 

Q. That would be approximately 2:00 o’clock? 

A. Yes. 

Q. Then George Kaldes locked the place at 2:00 
o’clock? 

A. He started to, yes. 

Q. That is when they came back? Shortly after that 
they came back in with guns? 

A. Yes. 

Q. Actually, George Kaldes had closed up for the 
night but had failed to lock the door, wasn’t that what 
happened? 

A. Yes, sir. 

Q. How long after 2:00 o’clock would you say it was 
before the two men came back with guns? 

A. About a minute after 2:00. 

Q. And at that time where were you? 

A. I was standing at the bar with B. J. 

Q. And was B. J. at the bar also? 

A. Yes. 

Q. Was Fisher at the bar also? 

A. No, he left and started walking down to the band- 
stand. 

Q. Had he been at the bar before that? 

A. Oh, yes. 

Q. Now, when they came in, the two armed men, 
what did you do? 

A. I moved behind the bar as soon as I seen the gun 
that the man Overton had. 


* * * * * 
Q. Now, at the time that B. J. was shot where was he? 
A. Right in front on the other side of the bar. 
Q. He was on the customers’ side of the bar? 
A. Yes, sitting on a stool. 


, *Dmphasis supplied, 
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Q. How many stools can the bar accommodate? 

A. Oh, about ten. 

Q. And prior to the time that you say Fisher had 
started to walk somewhere, was he also on a stool? 

A. When they came in? 

Q. Yes. 

A. No, he had just got off the stool and started 
walking. 

Q. Had Fisher also been on one of the stools along- 
side of B. J.? 

A, Yes. , 

Q. And we are talking about the stools on the cus- 
tomer side as distinguished from where you were? 

A. I was there too, and when they came in, Kenny 
had already started walking down to the bandstand, 
and when they came in I just walked around behind 
B.J. and stood at the end of the bar. 


The foregoing testimony stands uncontradicted and seems 
unequivocally to lead to the conclusion that the two deceased 
musicians had completed their performance about 1:30 a.m., 
and were immediately paid off; that they sat around in the res- 
taurant for their own personal purposes instead of immedi- 
ately leaving their place of employment; and that the mur- 
derers came in about 2:00 a.m., and commenced shooting. 
Clearly, therefore, when they were shot, the deceased were not 
on the premises in the course of their employment. Their 
duties had terminated a half hour previously and they had been 
free to depart. j é 

Under the circumstances, the Court is constrained to con- 
clude that the finding of the Deputy Commissioner that the 
deceased were shot while they were being paid their wages, is 
not supported by substantial-evidence. Similarly, the conclu- 
sion that the injuries were sustained in the course of employ- 
ment likewise does not seem justified. On the contrary, under 
the circumstances the Court is of the opinion that the injuries 
were not sustained in the course of employment. In view of 
these considerations, there is no liability to pay. workmen’s 
compensation in these cases. This view is fully supported by 
the weight of authority. It is well established that while an 
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employee must have reasonable time within which to leave the 
employer’s premises after his duties are finished for the day, 
nevertheless, if for his own purposes he tarries for some time 
after working hours, he is no longer in employment status under 
the Workmen’s Compensation Act and any injury sustained 
during that period is not compensable. Thus in National Bis- 
cuit Co. v. Litzky, 6 Cir., 22 F. 2d 939, it was held that injuries 
sustained by the employee while she lingered on the employer’s 
premises after her work was terminated, in order to have lunch, 
were not covered by the Workmen’s Compensation Act. 

In Congdon v. Klett, 307 N.Y. 218, 120 N.E. 2d 796, the same 
principle was applied in the case of an employee who had com- 
pleted his day’s duties but remained on the employer’s premises 
in order to take a swim in the employer’s pool with the em- 
ployer’s permission. In this instance the hours of work ended 
at 5:00 p.m., and the injury was sustained about 5:30 p.m. 

In Urban v. Topping Brothers, 184 (N.Y.) App. Div. 633, a 
clerk in a wholesale concern finished his work and went to look 
for companions with whom he usually went home and who were 
at that time elsewhere in the employer’s premises. While doing 
80, he was injured. The Court held that at the time of the 
injury he was no longer engaged in the business of his employ- 
ment and, consequently, his death, which resulted from the 
injury, was not compensable under the Workmen’s Compensa- 
tion Act. 

In Adams v. Uvalde Asphalt Paving Co., 205 (N.Y.) App. 
Div. 784, 200 N.Y. Supp. 886, the employee was laid off but 
remained in the employer’s premises to eat lunch. After lunch 
but before leaving the premises he was injured. It was held 
that he was not in the course of his employment when he was 
hurt and that an award under the Workmen’s Compensation 
law could not be sustained. 

In Fowler v. Texas Employers’ Ins. Ass’n. (Texas) 237 S.W. 
2d 373, the plaintiff was a saleslady in a large department store 
working only part time. On the day of the accident her work 
ended at 3:00 p.m. Instead of leaving the store, however, she 
went to another department to purchase some articles for her- 
self. This activity consumed about fifteen or twenty minutes. 
‘Then while she was preparing to leave, she was injured. It was 
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held that there could be no recovery under the Workmen’s 
Compensation Act, because the injury was incurred after the 
termination of the employment for the day and subsequently 
to the time that would have been reasonably consumed in leav- 
ing the store. 

It follows hence that the plaintiffs are entitled to summary 
judgment. While the plaintiffs have not filed any document 
entitled a motion or a cross-motion for summary judgment, the 
Court will treat the plaintiffs’ written opposition to the defend- 
ants’ motion, as a cross-motion. To do otherwise would unduly 
stress mere technicalities and create futile cireumlocution.* 

The defendants’ motion for summary judgment is denied. 
The plaintiffs’ motion for summary judgment is granted. 

ALmxanprer Hovrzorr, 
United States District Judge. 
SerTreMseR 20, 1960. 


United States District Court for the District of Columbia 
Civil Action No. 3294—59 


Great American InpEMNITY ComMPANY AND Jo-Den 
RESTAURANT, INC., PLAINTIFFS 


v. 


Txoporn Brirron, Deputy ComMISSIONER, BuREAU oF EM- 
. PLOYEES’ CoMPENSATION, U.S. DaPaARTMENT OF LABOR, ET AL., 
DEFENDANTS 


Order 


Filed Nov. 2, 1960. Harry M. Holl, Clerk. 

Upon consideration of the motion for summary judgment 
filed herein by defendant Theodore Britton, the opposition 
thereto and oral argument of counsel, the Court finds that there 
is no genuine issue as to any material fact and that plaintiffs 
are entitled to judgment as a. matter of law, and it is this 2d 
day of November, 1960. 


* American Auto Ins. Oo. v. Indemnity Ins. Co. (E-D.-Pa.) 108 F. Supp. 
221, 224; Formers’ Insuronce Hachange v. Allstate Ine. Oo. (B.D. Mich.) 
148 ¥. Supp. 218, 215; United States v. Oless, 150 F. Supp. 687, 692, aff'd. 
(34 Cir.) 254 F. 24 590. 
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’ Ordered that defendant’s motion for summary judgment be 
and the same hereby is denied, and it is 
Further ordered that the compensation orders and awards 
filed by the defendant Theodore Britton herein on November 
18, 1959 be and the same hereby are set aside and it is 
Further ordered that the defendants and each of them be 
and they hereby are enjoined from enforcing or attempting to 
enforce said awards. 
ALEXANDER Hourzorr, 
US. District Judge. 


CeRTIFICATP OF SERVICE 


Thereby certify that service of the foregoing proposed Order 
has been made upon plaintiffs by mailing a copy thereof to 
their attorney, Paul J. Sedgwick, Esq, Barr Building, Wash- 
ington, D.C., this 31st day of October, 1960. 


Herbert P. Miller, 
Herseet P, Mier, 
Assistant Solicitor, Department of Labor. 


Excerpts from the Official Record of Proceedings before the 
Bureau of Employees’ Compensation, United States De 
ment of Labor, as follows: - 

Hearing of July 21, 1959: 

Fixing of the Issues in the Mainer case, Transcript Page 8: 

The Derury Commissionmr. And the issues in this 
case the Mainer case, are: employer-employee relation- 
ship, wages and dependency? 

Mr. Sepewicx. Yes. 

Fixing of the Issues in the Fisher case, Transcript Page 11: 

The Deruty Commissioner. This claim has also been 
controverted by the employer and insurance carrier. 
What are the grounds of controversion in this case, Mr. 
Sedgwick? 

Mr. Szpewicr. The overall grounds of the contro- 
version are that there was no employer-employee rela- 
tionship. Specifically, we deny that relationship and 
we deny the claimed earnings. That is the extent of 
our denials in that case. 
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The Derury Commissioner. Employer-employee re- 
lationship and wages? 
Mr. Sepewicx. Yes. 


Hearing of July 23, 1959: 
Witness, Elsie Pauline Perrin, Transcript Pages 275, 283: 
By Mr. Romero: 
Q. Did you have occasion to be present when the 
kitty money was compiled and divided? 
A. Occasionally, the silver was turned in to the 


Q. The register? 

A. Yes. 

Q. To be converted into bills? 

A. Right. 

Q.-What amounts of money were recovered on the 
average, if you can tell, without any precise amount? 

Mr. Sepewicx. Without guessing. 

Mr. Romero. Without guessing. 

The Witness. It would be between $2 and $6 in sil- 
ver turned in apiece. 

Q. Now all you know is that whoever counted it, 
the silver would be placed ultimately in the cash register 
and bills would come out? 

A. That is right. They counted their silver and Big 
George or myself would take their silver, of course, we 
recounted it before it went to the register. 

Hearing of August 24, 1959: 
Witness, Thomas A. Sherwood, Transcript Page 557: 

Q. I see. How much in tips did you get the night 
of the shooting after you were paid off and before the 
shooting occurred? 

A. Gads, I don’t know. I don’t think anybody even 
went and got the money out of the kitty. 
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United States District Court for the District of Columbia 
Civil No. 3294—59 


Great AmertcaN InppMNiTY CoMPANY, ET AL, PLAINTIFFS 
v. 
THeoporE BritTon, Ef AL., DEFENDANTS 


Notice of Appeal 


Filed Nov. 17, 1960. Harry M. Hull, Clerk. 

Notice is hereby given this 17th day of November 1960, that 
defendant, Theodore Britton, Deputy Commissioner, Bureau 
of Employees Compensation, U.S. Department of Labor, 
hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered 
on. the 2nd day of November 1960 and from the opinion of this 
Court entered on the 20th day of September 1960 in favor of 
plaintiffs against said defendant. 


Oliver Gasch, 
Otrver GascH, 


United States Attorney, 
John F. Doyle, 
Joun F. Doytz, 
Assistant United States Attorney, 
Attorneys for Defendant Britton. 


Of Counsel: 
Harotp C. Nystrom, 
Acting Solicitor of Labor, 
Herseet P, Miier, 
Assistant Solicitor, 
Atrrep H. Myers, 
James Epwarp Hucuss, 
Attorneys, 
Department of Labor. 
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IN THE 


United States Court of Appeals 


For tHe District or Covumsrs-Cirevir 


No. 16,120 


THEopoRE Britton, Deputy Commissioner, Appellant, 
v. 


Great American InpEmNity Company, ET aL., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


Pavt J.|Sepawicx, 
1009 Barr Building, 
Washington 6, D. C., 
Attorney for Appellees. 


Parss or Byron S. Apams, Wasurncton, D. C. 


ADDITIONAL QUESTIONS PRESENTED 


Appellees believe the Court, in addition to the question 
presented by appellant, should here consider and rule 
upon the following questions, viz.: 


1. Whether the Jo-Del Restaurant Corporation or 
George Kaldes, individually, on the date the shooting 
occurred (December 27, 1957), was the employer of 
Kenneth B. Fisher and B. J. Mainer? 


2. Whether the Deputy Commissioner may now assert 
his single point on appeal when he failed to comply and 
perform duties required of him by provisions of the Code 
of Federal Regulations, Sub-Chapter D; Part 41.7? 
Particularly, when the Deputy Commissioner in his final 
Formal Notice setting the case for trial expressly notified 
and advised the parties and their counsel to come pre- 
pared to offer evidence upon that (the disputed) issue? 
Further, when pursuant to that notice and during that 
trial the Deputy Commissioner received and admitted 
testimony and evidence upon that issue? 


3. Whether for the first time on appeal the issue or 
point of statutory presumption can be raised, when the 
point was not raised, considered or presented at either 
the trial before the Deputy Commissioner or when the 
ease was being heard in District Court? 


4. Whether a person is a dependent within the meaning 
of the Act when her station in life before and after the 
event remains the same, when her earnings are the same, 
when she herself swears that she is supporting or con- 
tributing to the support of another person or persons who 
claim to be dependent upon her, and when the person upon 
whom she claims to be dependent asserts that not she, but 
his wife with whom he is living is his only dependent? 


INDEX 


Additional Questions Presented. 
Statement of the Case 
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IN THE 


United States Court of Appeals 


For re District or CoLtumsia Circurr 


No. 16,120 


TueEoporE Brirron, Deputy Commissioner, Appellant, 


v. 


Great American InpemNniry Company, ET aL., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 


The pleadings filed in this case with the Deputy Com- 
missioner, as in every ease filed there, consisted of the 
written Claim of the Employee or those claiming under 
him, and the Answer of the Employer and Insurance 
Carrier thereto, together with the Notices of the Respond- 
ents (employer and carrier) to the Commission that the 
claim is being controverted, and the Deputy Commissinner’s 
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Notice of Hearing to the parties and to their counsel. Upon 
these pleadings the issues to be tried were framed. 


As required by regulations (Code of Federal Regula- 
tions) hereinafter set forth, Prehearing Conferences are 
to be held for the purposes therein provided and in this 
case there were two (2) such Prehearing Conferences at 
which the Respondents (appellees here) adhered to all of 
their pleaded defenses, waiving none and stipulating none 
away. 


In their Answers and Notices in this case (Exhibits A, 
B and C), controverting the claims, among other issues 
raised, were the following issues relied upon by the 
Respondents, viz.: (1) no employer-employee relationship 
existed (between the Jo-Del Corporation and the alleged 
employees) at the time of the injury; (2) at the time of 
the alleged injury the employee was not performing service 
growing out of and incidental to the alleged employment; 
(3) rate of wages (which is now abandoned here), and 
(4) the defense and issue of dependency in the Mainer case 
only. 


In his setting and call of the case to formal hearing 
(trial) the Deputy Commissioner, by registered mail, served 
upon all parties and their counsel formal ‘‘Notice of 
Hearing’”’ (Exhibit D), which set forth among others the 
disputed issue here: ‘‘For consideration of: Injury 
arising out of and in the course of employment.’’ Trial 
upon this and the other issues then followed. 


While the proceedings before the Commissioner are less 
rigid and formal than in a court, the equivalent of opening 
statements were made by counsel. The statements made 
were advisory, but not all-inclusive. For instance, counsel 
for claimant in his statement failed to include all of the 
essential elements of a claim entitling his clients to a 
recovery. Respondents’ counsel, among other issues and 
defenses, stated (T-6, Supp. A), ‘‘There was no relation- 
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ship of employer-employee before or at the time of the 
occurrence. We controvert the claim for earnings; we 
controvert the dependency claim of the mother; and we 
are controverting until shown in the evidence any medical 
expenses. Basically, without specifying it, we are resist- 
ing the claim in every particular,’’ to which the Deputy 
Commissioner replied (T-7, Supp. A), ‘‘All right.’? There 
was considerable colloquy between the Deputy Commis- 
sioner and counsel off the record, but Respondents’ counsel 
never stipulated away or waived any point of defense or 
issue in the case. 


Upon the disputed issue (No. 4 of Respondents’ Answer), 
viz., ‘‘it is denied that at the time of the alleged injury 
the employee was performing service growing out of and 
incidental to his employment’’, the Deputy Commissioner 
received the evidence of Thomas A. Sherwood (T-540) 
and Suzanne Harrington (T-484), eye-witnesses to the 
shooting and possessed of knowledge that the injury 
oceurred a half-hour or longer after their work ended. 


The following issues, raised below, which the Court below 
disallowed, which ruling of disallowance Appellees here 
claim was erroneous, are as follows: 


Upon the issue (No. 2 of Respondents’ Answer), ‘‘it is 
denied that both the employer and employee were subject 
to the District of Columbia Workmen’s Compensation Act 
at the time of the alleged injury’’; and that ‘‘there was 
no employer-employee relationship at the time of the 
injury’’, evidence and testimony was received from wit- 
nesses, Kenneth B. Smith (T 338), George Petty (T 198), 
Robert Lauriault (T 680) and others, and documentary 
evidence was received. 


Upon the issue of Mrs. Mainer’s dependency, numerous 
witnesses testified, their evidence was received along with 
tax returns and other documentary evidence. (T 157) 
(Supp. A 7-12). 
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Appellees admit that they strongly argued that the 
musicians were independent contractors and not employees, 
which was proper under the aforementioned issues, being 
just another way of stating Issue No. 2. 


Upon all of the foregoing issues and the evidence 
received in connection therewith, awards were made 
(JA-18-23). The Respondents filed suit to set aside the 
awards and in a general way (Complaint, para. 7) all of 
the defenses raised at the trial were pleaded; also, in- 
corporated by references in the Complaint (para. 9) was 
the transcript of testimony, evidence and proceedings 
(JA-16). Motion for Summary Judgment was filed, fully 
presented and ruled upon. 


In this appeal the appellant states that he relies upon 
one (1) point only, but in his brief he develops the further 
point of statutory presumption. This point of presump- 
tion was not raised at any time, anywhere below; it was 
not argued below by appellant’s counsel; now they 


apparently are serious when they ask this Court to condemn 
the appellees for allegedly injecting an issue not raised 
below when they now attempt to inject for the first time 
the issue as to presumption. The averred single point 
relied upon by appellant is that ‘‘Error of the Court in 
considering an issue allegedly not raised before the Deputy 
Commissioner”’. 


Appellees now would add three points, all raised before: 
(1) No employer-employee relationship existed before or 
at the time of the injury; (2) Mrs. Mainer, mother of 
B. J. Mainer, was not and is not a dependent within the 
meaning of the Act and, of course, (3) the disputed issue, 
that the injury did not arise out of and was not received 
in the course of the employment, as required. 


At the trial it was disclosed that the Jo-Del Restaurant 
Corporation, to whom the carrier here had issued a comp. 
policy, went out of business and closed its doors, having 
been sold, on August 7, 1957 (T-339); thereafter, two 
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men formed a partnership, George Petty and George 
Kaldes, and they opened the restaurant, without any 
insurance policy from or with the insurance carrier here. 
This partnership terminated prior to the time of accident, 
partner George Kaldes acquiring the partnership interest 
of George Petty, became a sole owner and operator of a 
restaurant, also, before the date of injury, and the sur- 
viving partner took out no insurance to cover any em- 
ployees of his. It was George Kaldes who hired the 
musicians in this case. The insurance carrier here was 
not in privity with either the partnership or George 
Kaldes’ sole ownership and operation of the restaurant 
business. There is no evidence anywhere in the case 
showing that the carrier here either dealt with or even 
knew George Kaldes. 


Finally, the record shows that Mrs. Mainer was not 
dependent of or upon anyone; her station in life before 
and after the accident was the same; her income was the 


same; she testified she supported others who were depend- 
ent upon her; and B. J. Mainer’s tax return asserted that 
his wife, not his mother, was his only dependent. 


STATEMENT OF POINTS 


1. The Court below did not err in considering the dis- 
puted issue. 


2. The Court below erred in holding that the Corporation 
was the employer of the musicians or, in the alternative, in 
not holding that George Kaldes, individually, was the 
employer of the musicians. 


3. The Court below erred in ruling that Mrs. Louise 
Mainer was a dependent of B. J. Mainer. 
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SUMMARY OF ARGUMENT 


Where the pleadings filed at the Commission raise an 
issue, when the Deputy Commissioner formally notifies 
parties and counsel to come before him and try their cases 
upon that issue, when the evidence is offered upon that 
issue, when opposing counsel fails to object to the evidence, 
when the Deputy Commissioner does not reject, but 
receives and admits the evidence upon and relevant to 
that issue, then such issue must be considered to be, and 
as being, in the case. 


When the Deputy Commissioner fails to perform his 
duties and when he fails to comply with Regulations (41.7), 
he should not be heard to complain because of his own non- 
performance and non-compliance. Under this Regulation, 
it was the duty of the Deputy Commissioner to hold pre- 
hearing conferences to (1) ‘‘narrow the issues’’, and 
(2) ‘‘enter into stipulations to simplify the subsequent 
methods of proof and clearly reciting whether any issues 
were being waived and, if so, what issues were so waived’’. 
Although the Deputy Commissioner in this case held two 
prehearing conferences he did none of these required 
things and the Respondents retained all of their pleaded 
defenses and issues, including the disputed issue. 


The statutory presumption was never an issue or point 
in the case until it appeared in Appellant’s brief here. It 
should not be considered on this appeal. In most cases 
which invoke it, the presumption is applied to control the 
result where evidence is lacking or absent, such as where 
the death or injury is unknown and unexplained. The 
presumption is not a substitute for proof. The presump- 
tion is not applicable under the facts of this case, where 
there is competent evidence sufficient to overcome the pre- 
sumption. And ‘‘substantial evidence’’ to the contrary 
means no more than such evidence as reasonable minds 
might accept as adequate to support a conclusion. 
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When an alleged employee is hired by another man 
personally, a man who solely owns and operates a business, 
whom the insurer in the case did not know, whom it did 
not insure, to whom it did not issue a policy, with whom 
it had no contractual relations of any kind and from whom 
it received no premium, an award against that carrier 
is contrary to law and no deputy commissioner and no 
court upon judicial review should allow such an award 
to stand. 


An employee whose work ends and who actually ter- 
minates his work at 1:30 o’clock a.m., who then is paid 
off, whose employer has at that hour discontinued all 
customer business and who has locked his doors for the 
night, who is not required as a part of his work to remain 
upon the premises, but who does not leave the premises 
within a reasonable time, but who with friends remains 
and sits at the customer side of the bar for half an hour 
or longer, subsequent to which armed thugs, bent upon 
committing a murderous assault on the employer, break 
and enter the premises, and in a drunken wild orgy of 
gunfire directed at the employer, but which accidentally, 
unintentionally and inadvertently strikes and injures the 
employee, such injury was not and in law is not received 
in the course of the employment and the same did not arise 
out of the employment. 


A self-supporting woman who voluntarily quits her job 
in order to be with her son who has been injured, who 
refuses to return to that job when the same is open to 
her after her son has died, who takes other remunerative 
employment rather than return to her former position 
and who continues to maintain herself according to her 
former station in life and at the same time supporting 
or contributing to the support of other persons who are 
dependent upon her, such a woman is not a dependent 
within the meaning of the Act, particularly, when the one 
upon whom she claims to be herself dependent makes a 
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relatively low salary, has himself and his wife to support 
and whose tax returns show that he asserts that such 
woman is not one of his dependents, but that only his 
wife is his dependent, such woman is not a dependent. 


This Court and the Court below, both, have the power 
to review the whole record in a compensation case and to 
consider issues not theretofore raised and to rule upon 
the same, if justice is served thereby. 


Finally, this Court on March 10, 1961, in Appeal Case 
No. 16,113, entitled, Fisher and Mainer, appellants, v. 
Great American Indemnity Company, et al., appellees, 
entered a final order dismissing the appeal filed therein, 
which order may very well finalize the judgment of the 
District Court vacating the awards and render all issues 
as between all of the parties to the present case, certainly 
all of the parties having a beneficial interest in such awards, 
res judicata. Perhaps, the present case now is moot. 
Appellees’ counsel has not had time to explore this point 
and is unable to do more than simply to advise this Court 
of its action in a related case. 


ARGUMENT 


The Appellees have no quarrel with the decisions cited 
by the Appellant; they just have no application here. The 
disputed issue was raised before the Deputy Commissioner 
at the inception of the case; a few days later the issue was 
re-asserted in the Respondents’ Notice of Controversion. 
In the months that followed, during which there were two 
prehearing conferences, it was not withdrawn or waived. 
Of course, government counsel were not in the case during 
all of that period. The regulations, pertinent to the 
questions presented here, follow: 


“Part 41.5. Notification of Employer; action thereafter 
by Employer: 


‘¢Within 10 days after the filing of a claim * * * 
(the employer or insurance carrier) shall * * ° if 
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the claim will be controverted * * * give notice to 
that effect (as provided therein) (d) upon the form 
provided * * °.”’ 


*‘Part 41.7. Prehearing Conferences: 


**(a) In order to expedite and simplify formal 
administrative proceedings, in all cases in which there 
are issues of fact or law, and whenever practicable, 
no formal hearings will be set until after prehearing 
conferences. * * * 


‘“(b) The purposes of such prehearing conferences 
are (1) amicably to dispose of controversies whenever 
possible; (2) to narrow issues; and (3) to simplify 
the subsequent methods of proof. 


**(d) At the termination of such conferences the 
person in charge thereof shall (emphasis supplied) 
prepare stipulations for the signatures of the parties, 
covering agreements as to all or part of the facts, 
admissions, narrowing of issues, or simplification of 
methods of proof. Such stipulations when signed by 
the parties in interest shall be made and become a part 
of the formal record of the case.’’ 


**Part 41.9. Contents of record of hearing: issues: 


‘‘The transcript of testimony shall show at the out- 
set the basis for the hearing; * * * then show the 
admissions and denials of record, * * * the evidence 
to be received shall be material to such issues. * * ° 
The Deputy Commissioner shall conduct the hearing 
so as not to burden the record with extraneous evidence 
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So much for the duties obliged upon the Deputy Commis- 
sioner. The Appellees, as Respondents below, never signed 
any stipulation narrowing issues and never waived the 
particular disputed issue. That this issue was in the case 
for many months and that the Deputy Commissioner knew 
and considered the issue to be in the case is indisputably 
found in the Notice of Hearing (Exhibit D), which he 
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caused to be served upon the parties and their counsel, 
ten days before trial, and in which he called upon them 
to be ready to (1) try the case on a certain date and 
(2) to try the case upon that particular issue. If the 
Deputy Commissioner did not consider the disputed issue 
to be in the case, he should not have included that issue 
in his notice to parties and counsel. If there was any 
doubt in his mind about whether the particular issue was 
or was not in the case the morning he opened the case for 
trial, he should have brought the matter of the particular 
issue to both counsel and spread upon the record the 
position(s) of counsel in regard thereto. Actually, he 
should have done this when he was holding prehearing 
conferences, as he was required by regulations to do. This 
counsel certainly believed the issue was in the case, for 
he prepared his case with that in mind and he produced 
witnesses to testify and give evidence upon that issue. 
Moreover, the Deputy Commissioner received evidence 
upon that issue, which it was his duty to exclude if the 


particular issue were not in the case. 


It is reasonable to ask, what did Respondents’ counsel 
have in mind and what did the Commissioner think when 
this counsel stated in the record, unequivocably, ‘‘Basically, 
without specifying it, we are resisting the claim(s) in every 
particular.’’ If this was not a proper way for counsel 
to state that he was relying upon all of the issues there- 
tofore raised in the case, it was the Commissioner’s duty 
to so state and to insist that counsel specify each issue 
and point of defense upon which he relied. This he did not 
do, and this counsel thought, and had the right to think, 
that the disputed issue, which was stated in the Com- 
missioner’s Notice of Hearing, served upon him ten days 
earlier, was in the case. 


Appellees’ counsel urges upon the Court that the evidence 
in the record relied upon by the Court below was neither 
nil, as asserted by appellant, nor scanty, as improvidently 
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characterized by the Court. The evidence of Thomas 
Sherwood was direct, adequate and uncontradicted. 
Standing alone, it was sufficient to overcome the presump- 
tion which appellant now seeks to inject into this case. 
However, witness Suzanne Harrington gave corroborative 
evidence (T-484, 488, 489). In the case U. S.-Slamon Bay 
S & G Company v. Marshall, CCA Wash. 93 F. (2) 1, the 
Court held, 


‘‘Where employer introduces evidence in compensa- 
tion proceeding to rebut statutory presumptions that 
the claim is within statute * * *, such presumptions 
vanish from the case and do not constitute evidence 
in the claimants’ favor.’’ 


In the case of New Amsterdam Casualty Co. v. Hoage, 60 
App. D. C., 40; 46 F. (2) 887, the Court held, 


“If substantial evidence to the contrary is introduced 
and no other evidence is introduced on behalf of the 
claimant, the presumption must give way. * * * And 
still more, (presumption) must give place when in 
conflict with clear, distinct and convincing proof.’ 


When we remember that the only persons who were present 
in the room at the time were George Kaldes, proprietor, 
Suzanna Harrington, a waitress, Musicians B. J. Mainer, 
Kenneth Fisher and Thomas Sherwood, and the two 
murderers, and that all are dead except Suzanne Har- 
rington and Thomas Sherwood, and, further, that the only 
living witnesses to the occurrence, Suzanne Harrington 
and Thomas Sherwood, were called as witnesses and 
testified, we really have in the case all of the evidence that 
now exists. A remanding of the case for further hearing 
could not and would not change the testimony of these two 
living witnesses. 


The Appellees, of course, rely upon all of the decisions 
set forth in the Findings, Opinion and Judgment filed in 
the Court below, viz.: In National Biscuit Company v. 
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Litsky, 6 Cir., 22 F. 2nd 939, it was held that injuries 
sustained by the employee while she lingered on the em- 
ployer’s premises after her work was terminated, in order 
to have lunch, were not covered by the Workmen’s Com- 
pensation Act. 


In Congdon v. Klatt, 307 N.Y. 218, 120 N.E. 2d 796, the 
same principle was applied in the case of an employee who 
had completed his day’s duties but remained on the em- 
ployer’s premises in order to take a swim in the employer’s 
pool with the employer’s permission. In this instance the 
hours of work ended at 5:00 p.m., and the injury was 
sustained about 5:30 p.m. 


In Urban v. Topping Brothers, 184 (N.Y.) App. Div. 633, 
a clerk in the wholesale concern finished his work and went 
to look for companions with whom he usually went home 
and who were at that time elsewhere in the employer’s 
premises. While doing so, he was injured. The Court held 
that at the time of the injury he was no longer engaged 
in the business of his employment and, consequently, his 


death, which resulted from the injury, was not compensable 
under the Workmen’s Compensation Act. 


In Adams v. Uvalde Asphalt Paving Co., 205 (N.Y.) 
App. Div. 784, 200 N.Y. Supp. 886, the employee was laid 
off but remained in the employer’s premises to eat lunch. 
After lunch but before leaving the premises he was injured. 
It was held that he was not in the course of his employ- 
ment when he was hurt and that an award under the 
Workmen’s Compensation law could not be sustained. 


In Fowler v. Texas Employers’ Ins. Ass’n., (Texas) 
237 S.W. 2d 373, the plaintiff was a saleslady in a large 
department store working only part time. On the day of 
the accident her work ended at 3:00 p.m. Instead of leaving 
the store, however, she went to another department to 
purchase some articles for herself. This activity con- 
sumed about fifteen or twenty minutes. Then while she 


was preparing to leave, she was injured. It was held that 
there could be no recovery under the Workmen’s Com- 
pensation Act, because the injury was incurred after the 
termination of the employment for the day and sub- 
sequently to the time that would have been reasonably 
consumed in leaving the store. 


There is nothing unreasonable or strained about holding 
the musicians, having received their ten or twelve dollars 
in cash, were at the bar for personal reasons, when 25 
minutes before the shooting they could have been a long 
way from the premises. We find support for this argument 
in the case of Monohan v. Hoage, 67 App. D.C. 175; 90 F. 
(2) (419), wherein we note: 


“The injury received during lunch hour interrupted 
and suspended his relation as an employee.’’ 


Perhaps these musicians, in the half hour or so that they 
were at the bar, were enjoying some refreshments, too. It 
would be rather strange on their part if, after their work 
had been concluded and they were paid for their evening’s 
work, they didn’t engage in| some personal sociability. 
What if the armed thugs had not returned until 2.30 a.m. 
to do their shooting? The employees have a reasonable 
time to leave the premises after their work is done. 
Having nothing further to do than to pick up $10 to $12 
in cash for their evening’s work, these musicians could 
easily have been out of and away from the premises 20 to 
25 minutes before the shooting which so tragically in- 
volved them some time after 2 a.m. on December 27, 1957. 
Claimants’ decedents had every right to remain in the 
premises after their work was completed and they had 
been paid off; but when they did so, they were there for 
reasons of their own, unrelated to their employment, and 
the employer-employee relationship under such circum- 
stances is broken. There is no dispute and there can be 
none that a half hour or more elapsed after their work had 
ended and while they were sitting at the bar, just like other 
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customers or friends and the fact that they had worked 
before is of no consequence. If they were not in fact 
customers for their own pleasure, they certainly were no 
more than licensees. 


In the Appellees’ Supplemental Appendix, attached here- 
to (which became necessary when Government counsel 
failed to notify, consult with or join Appellees’ counsel 
in the preparation of an appendix that would be a joint 
appendix), it is readily seen that (1) Mainer and Fisher 
were employees of George Kaldes (if in fact they are not 
independent contractors) and not employees of the appellee 
corporation, which went out of existence long before; 
(2) that the Great American Indemnity Company had no 
policy of insurance upon George Kaldes or the former 
operator of the restaurant his partnership with George 
Petty; (3) that the Great American Indemnity Company 
should now be eliminated from this case; (4) that the issue 
in question was in the case throughout the proceedings 
before the Deputy Commissioner and, in the event there 
should be any impression that there was any confusion 
or misunderstanding about it, the same was the result of 
the Deputy Commissioner’s failure to ‘‘narrow the 
issues’’ at the Prehearing Conferences, as he was required 
by Regulations to do, and he should not be heard to com- 
plain about it now; (5) that the injury did not arise out 
of the employment, as the employer-employee relationship 
terminated 14 hour before the injury occurred; (6) that 
the court below, this court and all courts have the inherent 
power and right to do what justice requires and what ought 
to be done; (7) that claimant Louise Mainer was not and 
is not a dependent of B. J. Mainer, deceased; and (8) under 
all of the facts of the case the Awards should be vacated 
and remain vacated as ruled upon in the Court below. 
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CONCLUSION 


In view of the above, it is respectfully submitted that 
the Judgment of the Court below, in relation to the single 
issue presented by appellant here, was and is correct and 
upon that premise should be sustained and affirmed; that 
upon the points raised by Appellees here, the court below 
erred and judgment setting aside the Award should have 
been based upon these further points, as well as based upon 
the one set forth in the judgment and opinion of the lower 
court. 


Pavuu J. Sepewicr, 
1009 Barr Building, 
Washington 6, D. C., 
Attorney for Appellees. 


SUPPLEMENTAL APPENDIX 
Exhibit “A” 


DISTRICT OF COLUMBIA WORKMEN’S COMPENSATION ACT 
OFFICE OF DEPUTY COMMISSIONER 
WASHINGTON, D. C. 


ANSWER OF EMPLOYER or INSURANCE CARRIER To EMPLOYEE’S 
Cuaim For CoMPENSATION 


* * ° * * * * e * 

4. It is denied that at the time of the alleged injury 

the employee was performing service growing out of and 
incidental to his employment. 


Exhibit “B” 
= . * s * * . * e s 
ANSWER OF EMPLOYER or InsuRANCE CaRRIER TO EMPLOYEE’S 
CuaIm For CoMPENSATION 

e * * * s e * °* e 
4. It is denied that at the time of the alleged injury 
the employee was performing service growing out of and 

incidental to his employment. 


Exhibit “C” 

* * oO *~ e * * * 
Notice To THE Deruty Commissioner THaT CLam 
Wu BE ConTROVERTED 

* * * * * * * se * 
8. This ease will be controverted for the following 
reasons: 


(a) For weekly wage? Yes. 


(b) For rate of compensation? Yes. 
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(e) For period of disability? Yes. 


(d) If controverted for any other reason, full state- 
ment thereof is required below: 
Claimant’s death not as a result of accidental in- 
jury or disease arising out of or during the course 
of his employment for the above-named employer. 
Claimant was independent contractor. No em- 
ployee-employer relationship existed. 


Exhibit “D” 


° * * * 


Notice or Hearinc 


* s * ° * * ° * * 


You are hereby notified that upon application made by 
the interested parties in the above-entitled claim, a hear- 
ing on such claim is hereby ordered, to be held before 


Theodore Britton, Deputy Commissioner of the U. S. De- 
partment of Labor, Bureau of Employees’ Compensation, at 
Room 422, Colonial Building, 1156 15th Street, N. W., in the 
City of Washington, District of Columbia on the ninth day 
of June, 1959, at 10 o’clock a.m. of that day. For consider- 
ation of: Injury arising out of and in the course of employ- 
ment, wages, liability for medical expenses, and dependency. 


In testimony whereof, the undersigned, a Deputy Com- 
missioner of the U. S. Department of Labor, Bureau of 
Employees’ Compensation, has hereunto set his hand at 
Washington, District of Columbia, this twenty-first day of 
May, 1959. 


THEOpoRE Brirron 
Deputy Commissioner 
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Appellees’ Supplemental Appendix 


T-6: ‘‘Deputy Commissioner: The Claim has been con- 
troverted by the employer and employer’s insurance 
carrier. What are the grounds of controversion, Mr. 
Sedgwick? 

Mr. Sedgwick: There was no relationship of employer- 
employee before or at the time of the occurrence. We 
controvert the claim for earnings; we controvert the de- 
pendency claim of the mother; and we are controverting, 
until shown in the evidence, any medical expenses. 

Basically, without specifying it, we are resisting the 
claim in every particular, except such particulars as we 
will later stipulate to, but generally, it is to contention 
of the respondents that there was no relationship of 
employer-employee at all insofar as the management of the 
Jo-Del Restaurant and the musicians were concerned and, 
of course, basically the dependency of the mother, Mrs. 


Louise Mainer. 
* * * 


Deputy Commissioner: Al] right.’’ 


(Upon the issue of whether George Kaldes and not 
Jo-Del Corporation was the employer of the alleged 
employees) : 


T-212: ‘‘Mr. Sedgwick: Mr. Commissioner, I hand you 
respondents’ Exhibit Ei for identification and I can save 
the Commissioner’s time by saying that this is the contract 
of sale whereby Mr. Smith, the former owner, sold the 
restaurant on August 8, 1957, to George Petty and George 
Kaldes. 

(George Petty, Partner) Testifying: 

T-215: Deputy Commissioner: The witness has indi- 
eated that he dissolved his partnership with Mr. Kaldes 
on December 16th or 17th, 1957, 


“Do you know who hired Kenneth B. Fisher? 
T-219: ‘‘Evidently B. J. Mainer hired him. 
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T-339: (Witness Kenneth B. Smith): 

“Tt is a corporation which I set up as Jo-Del Restaurant, 
Incorporated. * * * That was set up January, 1956. 

“‘Q: And you disposed of it on or about August 8, 
1957?”” 

‘A: That is right, yes, sir.’’ 


* ad ° 


T-341: ‘‘Well, I employed musicians. I didn’t employ 
the musicians individually, I employed a band, and I 
dealt with the leader as the employer of the band. *** I 
did not deduct social security or D. C. Unemployment 
deductions. 

T-680: (Witness Robert Lauriault) 

Q: And will you tell me whether or not for the year 
1957 there was any premium received by the Great Ameri- 
can Indemnity Company for the musicians Mainer, Sher- 
wood and Fisher in this Jo-Del case? 

A: No, sir. 

Q: Was there any premium or part of premium assessed 
for those musicians or any musicians? 

A: No, sir. 

T-682: Q: Did any of your records show the three 
musicians Mainer, Sherwood and Fisher to have been em- 
ployees at all? 

A: No, sir, it didn’t. 

Witness Thomas A. Sherwood: (Portions of Transcript 
omitted from the appellant’s so-called Joint Appendix:) 

T-551: ‘‘Now, were you paid for that night’s stand in 
cash at about 1:30? 

A: Yes. 

Q: Now were you paid in cash? 

A: Yes. 

Q: And who handed you your $10 at 1:30 in the morn- 
ing? 


A: George Kaldes. 

Q: And you signed nothing for it? 

A: No. 

T-552: Q: And who paid (Fisher) his $10? 

A: George Kaldes. 

Q: Did he sign anything? 

A: No. 

T-552: Q: And did he (B. J. Mainer) sign anything? 
A: No, sir. 

Q: And that was the method (of payment) always used? 
A: Yes, sir. 

T-474: Q: Who paid them (musicians) ? 

A: George Kaldes. 


T-480: Q: Do you know then who hired B. J. Mainer? 
A: All I know is that B. J. did talk with George Kaldes 
and he told me that he had the’ job.” 


T-483: “‘Q: Is it your testimony that George Kaldes 
relied upon Mainer pretty much because Mainer was a 
pretty stable fellow and well-informed concerning 
musicians ? 

A: Well, he knew quite a few musicians. 

Q: You recall then that after some of the members left 
that others came then and worked with B. J.? 

A: Yes, 

Q: And the two that came and worked with B. J. were 
Sherwood and Fisher? 

A: That’s right.”’ 

* * * 

T-484: Q: When did they start their playing in the 
evening? 

A: I think 9:00. 
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Q: When did they terminate their playing? 
A: On week days 1:30? 


Q: On this particular night when the shooting occurred, 
the claims here allege that the shooting occurred at approx- 
imately 2:00 a.m.; is that your recollection? 

A: Yes. 

Q: Were the boys—I am speaking now of the three 
musicians—seated at the Bar? 

A: Yes. 

Q: Where were you at the time the bandits came in? 

T-556: Q: Did you think there was going to be trouble? 

: When this man had a gun, I figured there would be. 

: Then did you duck down behind the bar? 

: Not until the shot. 

: Who was shot? 

: George. 

: Where was George at that time? 

: Right in by the front door. * * * I was under the 
bar hiding. I heard the shotgun go off again; he was 
loading when I was going under the bar * * * after that 
it sounded like somebody was was in there with a machine 
gun. * * * He (Mainer) was shot lying down on the 
floor. 

T-557: Q: Then each band member was responsible for 
his own Income Tax payment, Social Security and D. C. 
Unemployment and other such things? 

A: Yes. 

Q: In the parlance of the music world, you considered 
yourself and Fisher and Mainer to be free-lance musicians? 

A: I guess that is what you call it. 

Q: What do you mean by free-lance musicians? 

A: I don’t know what the meaning is. 

Q: You mean independent to go where you like and do 
what you please? 


A: Yes. 

Q: If you didn’t want to play a night’s stand, you would 
go somewhere else and play somewhere else? 

A: Yes, sir. 

* * * 

T-558: Q: When you were working at the Jo-Del did you 
consider yourself to be an employee of George Kaldes? 

T-559: ‘‘A: Yes. 

T-561: ‘‘Q: You finished playing on the first night that 
you were there, and tell me what happened from that 
moment on. 

A: I went up to the bar with the rest of the musicians 
and got my pay, and I asked him if he wanted me to come 
back tomorrow night, and he said yes. 

Q: You said you asked ‘‘Him’’. Who did you ask? 

A: George Kaldes. 


Dependency Claim of Louise Mainer 


Following testimony was given, demonstrating the non- 
dependency of this claimant; viz, 


T-362: (Witness Herman W. Birgafeld; employer of 
Louise Mainer at time of occurrence in question) : 

‘‘T am treasurer of the B & B Catering Service, Ine. 
(These records go back to February 22, 1957. * * * Her 
rate of pay was $35 a week, during October, November 
and December, 1957 (T-361). 

T-362 ‘‘Q: If her salary were the same in the three 
months of 1957 when you said it was $35 a week as you 
stated it was in 1958, the with-holding would be about 
the same, would it not? 

A: It appears to differ. On the 1957 record, for which 
I do not have the withholding, it shows two dependents. 

Q: Will you give us those names if you have them? 

A: No, we never take the names of the dependents. * * * 
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Q: Mr. Sedgwick: I would like to read into the record, 
under the heading of Louise Mainer, Department: Sibley, 
Year: 1957: As to dependents claimed, two on the Federal 
Return and two on the District Return, those claims not 
other identified. Is that correct, Mr. Birgafeld? 

The Witness: ‘‘Correct.’’ 

T-362: ‘‘Q: How about ’58? Do you have the matter of 
dependents as shown there? 

A: There are two forms there for 58. 

Q: I hand you this employee’s Withholding Exemption 
certificate, dated March 30, 1958, and signed Ethel Louise 
Mainer, and ask you if you will state the total number of 
dependents claimed by her as shown by that Government 
form in 1958: 

A: Three.”’ 


Witness Mrs. Lula Anderson (Owner of apartment oc- 
cupied by Louise Mainer) : 

T-373: Q: And who occupied or rented Apartment +4 
at that time? 

A: Mrs. Mainer. 

Q: And who else? 

A: * * * Then, her daughter and her husband came 
back. She tells me that Freddy is there. 

Q: Would that be Frederico Ramirez? 

Ae Yes: Fee 

: How long have you known Freddy Ramirez? 

A: About five years, I guess. 

Q: How long has he been a resident at 751 Sth Street? 

A: Five or six years. 

Q: During all that time what has been his apartment 
number? 

A: He has lived up in this same apartment. 

Q: What number is that? 

A: Four, where Mrs. Mainer lives. 


T-473: Witness Suzanna Harrington—Waitress—Decem- 
ber, 1957: 


Q: And who paid you? 
A: George Kaldes, 


* e Lt 


T-489: Witness Suzanna Harrington, Waitress, continu- 
ing: 

A: I was behind the bar. 

Q: You were not injured in any way? 

A: No. 

* * * 

T-490: Q: You have spoken about Mrs. Louise Mainer’s 
daughter being there, Susan being there. Was she em- 
ployed? 

A: She was not at the time. She was off and on. 

Q: During this time when she was off work, she was 
there living on her mother? 

A: Yes. 

* * ° 

T-587 on: (Claimant Louise Mainer testified that her 
income since the occurrence in question and as of the date 
of hearing was as follows :) 

‘‘From my daughter, Faye, I get (per week) $25.00 

From Mrs. Spedden, I get (Saturday work) 6.00 

All-night care of baby (Saturday night) 5.00 

T-589: From Mr. Ray, I do his laundry, per week 3.00 

“‘T have two meals there (Faye’s) per day. 

“IT get extra pay for cleaning at Apt. house. 

“‘T get a monthly eredit for $20 on my rent, for manag- 
ing there. 

* 2 * 

T-593 : ‘‘Let’s go back to August of 1957. When your son 
moved in with you after his wife went to Florida, were 
you working then? 

A: Yes, sir. 

Q: What was your weekly rate? 

A: I brought home $32.00 (week).’’ 


* e * 


T-600: Q: And you worked for B & B all through 1957 
up until the time your son got hurt? 
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A: Yes, sir. 

Q: And you earned $35 a week and got two meals a day, 
five days a week? 

A: Yes, sir. 

T-613: (Mrs. Louise Mainer, re: dependency) 

Q: Mrs. Mainer, according to the records from People’s 
Drug Stores, in the year 1956, according to the testimony 
of Mr. Merrill in this case, you claimed three dependents 
that you were providing for. Would you name them for 
us? 

A: Well, in 1956, I think may be I told you—I don’t know 
if I did or not—I had my brother, but I didn’t have all 
the time. He was unable to work. 

T-614: Q: Who else? 


A: Myself. I was the head of the household. 
Q: Who else? 
A: And then Sue—Susan wasn’t working, I claimed her. 


(How much did you contribute to your brother in that 
year). 

A: I think it would be around $500. 

Q: Now, how about your daughter? How long did you 
support her in 1956? 

A: Well, in ’56 she was sick quite a bit and she was 
unable to work. 

Q: Just how many weeks or months was she with you 
not working? 

A: Well, I think she was around there about nine months, 
that she didn’t work. 

Q: Well, how much did you pay for her support? 

A: Well, I had to take care of her. * * * I would say 
$10 or $15 a week. 


° ° i 
T-619: Q: Now we come to Mr. Birtafeld and the records 


that he produced when he was your employer in 1957. His 
records show that you claimed two dependents. Will you 
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tell us who they were in the year 1957, the dependents, 
two in number, that you claimed? 

A: Well, myself and my daughter. She was there from 
January until ‘March, and from June until November 
(1957). 

Q: Now where did you get all the money in 1957 to 
take care of yourself and your daughter Susan * * *7 

A: As I told you, I had sold my property and I was 
using that money. * * * [ was getting a monthly check 
$50 a month. 

T-624: Q: Now, in 1958, according to Mr. Birgafeld’s 
records, you claimed three dependents, 

A: Well, as I remember now and recall, I don’t remember 
filing anything that year because that is when I went back 
to work. I don’t remember anything that happened then. 


* ° * 


Deputy Commissioner: Mrs. Mainer, he is talking about 
the W-2 Form, not the income tax return,”? 


T-636: Q: You don’t have any recollection in the last 
90 days as to when Mr. Ramirez was present or absent in 
your apartment or the apartment next door to your’s? 

A: No, sir, 

T-637: Q: ‘“‘Mrs, Mainer, you testified * * * Now T have 
more income than I received at the B&B. I work longer 
hours, but the work is not as heavy. Is that correct? 

A: What I meant by that, I can take some of this work 
home, like baby-sitting, I can take it home with me. 

Q: My only question is this: you have a better financial 
arrangement for yourself now than you had with B & B? 

A: Yes, sir, 

T-639: Q: You are telling me that you would be un- 
willing even though the job is offered, because of 3 your 
working for your daughter, is that right? 

A: Well, it’s hard to decide there, because my hours 
there are strictly eight hours to stand on my feet, and six 
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days a week. And as you know, this work I am doing 
now— 

Q: Then it is better all around for you than to have your 
job back again? 

A: I would think so, yes, sir. 

(Note: T-639 to T-642, Claimant Louise Mainer admits 
concealing earnings information from both the Federal 
Government and the Deputy Commissioner) 


Deposition of Witness Mary Ann Lowe, former widow 
of B. J. Mainer: 

Pg. 26: Q: Do you know whether, during the year 1956 
and 1957, any other person or persons lived with Mrs. 
Mainer, your then mother-in-law? 

A: Well, yes Freddie Ramirez had lived with her ever 
since I have been married to B. J. (Mainer).”’ 


Page 27: Q: Do you know anything about any under- 
standing they may have had about support or maintenance 
or anything of that kind? 

A: He paid her bills. * * ° 

Q: Who provided his meals for him? 

A: She did. 


Pg. 28: Q: Such as, perhaps, doing his laundry or any- 
thing of that kind? 

A: Yes, she did his laundry. 

Q: And do you know where he slept? 

A: Yes, in the same bed with her. 

Q: How do you know that? 

A: I have saw them. 


(All documentary evidence is by this reference incor- 
porated herein.) 


CHAMBERS OF JUDSE BAZELON 


IX THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,120 


United States Court of Appeals 
For the 
District of Colunbdia Circuit 
FILED 
THEODORE BRITTOK MAR 13 1961 
Deputy seioner, 


scciviaae: Srph ts Meiranly 
CLERK 


V8e 
GREAT AMERICAN INDEMNITY COMPANY, 
ET AL, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Paul J. Sedgwick, 
Attorney for Appellees. 


areT Mrrr’ 


Additional Questions presented 
Statement of the Case 


Statement of additional points 
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TABLE OF CASES 


o- alepatea a2 mnXan 


Appellees believe the Court, in addition to the question presented 
by appellant, should here consider and rule upon the following 
questions, vis, 

1. Whether the Jo-Del Restaurant Corporation OR George Kaldes, 
individually, on the date the shooting occurred (December 27, 1957), 
was the Employer of Kenneth B, Fisher and B. J, Mainer? 

2. Whether the Deputy Commissioner may now assert his single 
Point on appeal when he failed to comply and perform duties required 
of him by provisions of the Code of Federal Regulations, Sub-Chapter 
D3 Part 41.7? Particularly, when the Deputy Commissioner in his 
final Formal Notice setting the case for trial expressly notified 
and advised the parties and their counsel to come prepared to offer 
evidence upon that (the disputed) issue? Further, when pursuant to 
that notice and during that trial the Deputy Commissioner received 
and admitted testimony and evidence upon that issue? 

3- Whether for the first time on appeal the issue or point of 
statutory Presumption can be raised, when the point was not raised, 
considered or presented at either the trial before the Deputy Com- 
missioner or when the case was being heard in District Court? 

he Whether a person is a Dependent within the meaning of the 
Act when her station in life before and after the event remains 
the same, when her earnings are the same, when she herself swears 
that she is supporting or contributing to the support of another 
person or persons who claim to be dependent upon her, and when : 
the person upon whom she clains to be dependent asserts that not, she, 
but his wife with whom he is living is his only dependent? r 


ee 
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The pleadings filed in this case with the Deputy Commissioner, as 
in every case filed there, consisted of the written Claim of the 
Employee or those claiming under him, and the Answer of the Employer ~ 
and Insurance Carrier thereto, together with the Notices of the Re- 
spondents (employer and carrier) to the Commission that the Claim 
is being Controverted, and the Deputy Commissioner's Notice of 
Hearing to the parties and to their counsel. Upon these. pleadings 
the issues to be tried were framed. __ “ 
. As required by Regulations (Code of Federal Regulations) hereinafter, / 
set forth, Prehearing Conferences are to be held for the purposes * 
therein provided and in this case there were two (2) such Prehearing 
Conferences at which the Respondents (Appellees here) adhered to all 


of their pleaded defenses, waiving none and stipulating none away. 
In their Answers and Notices in this case (Exhibits A, B and C), 


controverting the Claims, among other issues raised, were the follow- 
ing issues relied upon by the Respondents, viz, (1)/ no employer- 
employee relationship existed (between the Jo-Del Corporation and 
the alleged employees) at the time of the injury; (2) at the time } 
of the alleged injury the employee was not performing service growing q 
out of and incidental to the alleged employment; (3) rate of wages | 
(which is now abandoned here) and (4) the defense and issue of De- 
pendency in the Mainer case only. _ 
In his setting and call of the case to formal hearing (trial) the | 
Deputy Commissioner, by registered mail, served upon all parties and 4 
their counsel Formal "NOTICE OF HEARING® (Exhibit D), which set forth. 
among others the disputed issue here: “For consideration of: 
arising out of and in the course of employment." Trial upon this 


the other issues then followed. 
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While the proceedings before the Commissioner are less rigid and 
formal than in a court, the equivalent of opening statements were 
made by counsel. The statements made were advisory, but not all- 
inclusive. For instance, counsel for claimant in his statement 
failed to include all of the essential elements of a claim entitling 
his clients to a recovery. Respondents’® counsel, among other issues 
and defenses, stated (T-6 A  ), "There was no relationship of 
employer-employee before or at the time of the occurrence. We con- 
trovert the claim for earnings; we controvert the dependency claim 
of the mother; and we are controverting until shown in the evidence 
any medical expenses. Basically, without specifying it, we are re- 
sisting the claim in every particular," to which the Deputy Commis- 
sioner replied {T-7 A ), "All right." There was considerably 
‘ golloquy between the Deputy Commissioner and counsel off the record, 
but Respondents counsel never stipulated away or waived any point 
of defense or issue in the case. 

Upon the disputed issue (#4 of Respondents’ Answer), vis, “It is 
dented that at the time of the alleged injury the employee was per- 
forming service growing out of and incidental to his employment", 
the Deputy Commissioner received the evidence of Thomas A. Sherwod 
(T-$§0) and Susanne Harrington (T-484), eye-witnesses to the shoct- 
ing and possessed of knowledge that the injury occurred a half-hour 
er longer after their work ended. 

The following issues, raised below, which the Court below disallow- | 
ed, which ruling of disallowance Appellees here claim was erroneous, _ 
are as follows: 4 

Upon the Issue #2 of Respondents’ Answer ("It is denied that both | 
the employer and employee were subject to the District of Columbia | 
Workmen’s Compensation Act at. the time of the alleged injury3" and 


fore the Deputy Commissioner." 


that "there was no employer-employee relationship at the time of 
the injury," evidence and testimony was received fron witnesses, 
Kenneth B. Smith (T ), George Petty, (T ), Robert Lauriault 

(T ) and others and documentary evidence was received. 

Upon the issue of Mrs. Mainer's dependency, numerous witnesses 
testified, their evidence was received along with Tax Returns and 
other documentary evidence. 

Appellees admit that they strongly argued that the musicians 
were independent contractors and not employees, which was proper 
under the aforementioned issues, being just another way of stating 
Issue #2. 

Upon all of the foregoing issues and the evidence received in 
connection therewith, Awards were made (JA-18-23). The Respondents 
filed suit to set aside the Awards and in a general way (Complaint 
Para. 7) all of the defenses raised at the trial were pleaded; also, 


incorporated by reference in the Complaint (Para. 9) was the Trans- 
cript of testimony, evidence and proceedings (JA-16). Motion for 


Summary Judgment was filed, fully presented and ruled upone 

In this appeal the appellant states that he relies upon one (1) : 
point only, but in his Brief he develops the further point of statu- a 
tory presumption. This point of Presumption was not raised at any- : 
time, anywhere below; it was not argued below by appellant's counsel; eS: 
now they apparently are serious when they ask this Court to condemn 
the appellees for allegedly injecting an issue not raised below when Be 
they now attempt to inject for the first time the issue as to Presump= 
tion. The averred single point relied upon by appellant is that 
“Error of the Court in considering an issue allegedly not raised 2 


Appellees now would add three points, all raised below: (1) No 
employer-employee relationship existed before or at the time of the 
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"injury; (2) Mrs. Mainer, mother of B. J. Mainer, was not and is not 
a dependent within the meaning of the Act and, of course, (3) the dis- 
puted issue, that the injury did not arise out of and was not received 
in the course of the employment, as required.” 

At the trial it was disclosed that the Jodel Restaurant Corporation, 
to whom the carrier here had issued a Comp. Policy, went out of busi- 
ness and closed it’s doors, having been sold, on August 7, 1957 (T-339)3 
thereafter, two men formed a partnership, George Petty and George 
Kaldes, and they opened the restaurant, without any insurance policy 
from or with the insurance carrier here. This Partnership terminated 
prior to the time of accident, partner George Kaldes, acquiring the 
partnership interest of George Petty, became a sole owner and operator 
of a restaurant, also, before the date of injury, and the surviving 
partner took out no insurance to cover any employees of his. It was 
George Kaldes who hired the musicians in this case. The insurance 
earrier here was not; in privity with either the partnership or George 
Kaldes* sole ownership and operation of the restaurant, business. 

There is no evidence anywhere in the case showing that the carrier 
here either dealt with or even knew George Kaldes. 

Finally, the Record shows that Mrs. Mainer was not dependent of or 


upon anywne; her station in life before and after the accident were 
the same; her income was the same; she testified she supported others 
who were dependent upon her; and B. J. Mainer’s Tax Return asserted 
that his wife, not his mother, was his only Zependent. 


STATEMENT OF POINTS 
1. The Court below did not error in considering the disputed issue. 
2. The Court below erred in holding that the Corporation was the 
employer of the musicians or, in the alternative, in not holding that 
George Kaldes, individually, was the employer of the musicians. 
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3- The Court below erred in ruling that Mrs. Louise Mainer was a 
dependent of B. J. Mainer. 


SUMCARY OF sRGWMENT 


Where the pleadings filed at the Commission raise an issue, when 
the Deputy Commissioner formally notifies parties and counsel to come 
before him and try their cases upon that issue, when the evidence is 
offered upon that issue, when opposing counsel fails to object to the 
evidence, when the Deputy Commissioner does not reject, bu receives 
and admits the evidence upon and relavant to that issue, then such 
issue mst be considered to be, and as being, in the case. = 
When the Deputy Commissioner fails to perform his duties and when he = 
fails to comply with Regulations (41.7), he should not be heard to com, 
plain because of his own non-performance and non-cémpliance. Under 
this Regulation, it was the duty of the Deputy Commissioner to hold 


Prehearing Conferences to (1) "narrow the issues,"|and (2) “enter into * 
stipulations to simplify the subsequent methods of proof*and clearly = 

reciting whether any issues were being waived and, if so, what issues ©; 
were so waived. Although the Deputy Commissioner in this case held Z 

Prehearing Conferences he did none of these required things and the ; 
Respondents retained all of their pleaded defenses and issues, includ! E 
the disputed issue. = 


The statutory Presumption was never an issue or point in the case Bm 
until 4t appeared in appellant's Brief here. It should not be considers 
on this appeal. In most cases which invoke it, the presumption is = 
applied to control the result where evidence is lacking or absent, 3 
as where the death or injury is unknowm and unexplained. The presump- 
tion is not a substitute for proof. The presumption is not applicable 3 
under the facts of this case, where their is competent evidence suffi- & 

cient to the presumption. And “substantial evidence” to the | 


+ 
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contrary means no more than such evidence as reasonable minds might 
accept as adequate to support a conclusion. 

When an alleged employee is hired by ancther man personally, a man 
who solely owns and operates a business, whom the insurer in the case 
did not know, whom it did not insure, to whom it did not issue a policy, 
with whom it had no contractual relations of any kind and from whom it % 
received no premium, an Award against that carrier is contrary to law 
and no Deputy Commissioner and no court upon judicial review should 
allow such an Award to stand. 

4n employee whose wrk ends and who actually sterminates his work at 
1330 ofclock, A. M., who then is paid off, whose employer has at that 
hour discontinued all customer business and who has locked his doors 
fer the night, who is not required as a part of his work to remain upon 


s3 the premises, but who does not leave the premises within a reasonable 
es time, but who with driends remains and sits at the customer side of 


the Bar for 1/2 hour or longer, subsequent to which armed thugs, bent 
upon committing a murderous assault on the employer, break and enter 

3 upon the premises and in a drunken, wild orgy of gunfire directed at 

E the euployer, but which accidentally, unintentionally and inadvertently 
strikes and injures the employee, such injury was not and in law is 
not received in the course of the employment and the same did not arise 
‘ out of the employment. 

A self-supporting woman who voluntarily quits her jeb in order te be 
with her son who has been injured, who refuses to return to that job 
when the same is open to her after her son has died, who takes other 
remunerative employment rather than return to her former position and 
who continues to maintain herself according to her former station in 
life and at the same time supporting or contributing to the support of 
other persons who are dependent upon her, such a woman is not a depend- 

Ge ent within the meaning of the Act, particularly, when the one upon when 
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she claims to be herself dependent makes a relatively low salary, has 
himself and his wife to support and whose tax returns show that he 
asserts that such woman is not one of his dependents, but that only 
his wife is his dependent, such woman is not a dependent. 

This court and the court below, both, have the power to review the 
whole record in a compensation case and to consider issues not there- 
tofore raised and to rule upon the same, if justice is served thereby. 

Finally, this Court on March 10, 1961, in Appeal Case #16,113, en- 
titled, Fisher and Mainer, appellants, vs. Great American Indemnity 
Company, et al, appellees, entered a Final Order dismissing the Ap- 
peal filed therein, which Order may very well finalise the Judgment 
of the District Court vacating the Awards and render all issues as 
between all of the parties to the present case, certainly all of the 
parties having a beneficial interest in such Awards, res judicata. 
Perhaps, the present case now is moot. Appellees’ counsel has not 
had time to explore this point and is unable to do more than simply 
to advise this Court of it’s action in a related case. 


ARGUMENT 


The appellees have no quarrel with the decisions cited by the 
Appellant; they just have no application here. The disputed issue 
was raised before the Deputy Commissioner at the inception of the 
case; a few days later the issue was re-asserted in the Respondents’ 
Notice of Controversion. In the months that followed, during which 
there were two Prehearing Conferences, it was not withdrawn or waived. 
Of course, Governmentcounsel were not in the case during all of that 
period. The Regulations, pertinent to the questions presented here, 
follows 

“Part 41.53 Notification of Employer; action thereafter by 
Employers 


or insurance 
verted ** give notice to that effect ( 
(da) upon the form provided **,* 


"Part 41.73 Prehearing Conferences: 
*(a) In order to sats rege and at ongstty fora adate adminis- 


ov ere rere ee 
fant ao ee, ane caesar icable oe Perna 
earings will be set until after earing Conferences. ** 


(b) ‘The ses of such Prehearing Conferences are (1) 

amicably to pose of controversies whenever possible; 

{2 2) te narrow isstes; and (3) to simplify the subsequent 
prool.e 


charge thereof shal] (emphasis 
lations for the signatures of the parties, co 
ments as to all or part of the fa adm 
ing of issue eee eee ee oe 

Such stipulat by 


“Part 41.9: Contents of record of hearings; issues: 


"The transcript of Meg oge J shall show at the outset the 
basis for the h ae ot. ce en show the admissions and 
denials of record, evidence to be received shall 


be cerrado to such Phere Ph ** The Deputy Comissioner 

with extranscus evidence’ ae) we *° Uarden the record 
So mich for the duties obliged upon the Deputy Commissioner. The 
appellees, as Respondents below, never signed any stipulation nar- 
rowing issues and never waived the particular disputed issue. That 
this issue was in the case for many months and that the Deputy Com- 
missioner knew and considered the issue to be in the case is indis- 
putably found in the Notice of Hearing (Exhibit D), which he caused 
te be served upon the parties and their counsel, ten days before 
trial, and in which he called upon them to be ready to (1) try the 
case on a certain date and (2) to try the case upon that particular 
issue. If the Deputy Commissioner did not consider the disputed 
iggue to be in the case, he should not have included that issue in 
his Notice to parties and counsel. If there was any doubt in his 
mind about whether the particular issue was or was not in the case 
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the morning he opened the case for tifial, he should have brought the 
matter of the particular issue to both counsel and spread upon the 
record the position(s) of counsel in regard thereto. Actually, he 
should have done this when he was holding Prehearing Conferences, as 
he was required by Regulations to do. This counsel certainly believed d 
the issue was in the case, for he prepared hie case with that in mind | 
and he produced witnesses to testify and give evidence upon that is- 
sue. Moreover, the Deputy Commissioner received evidence upon that 
issue, which it was his duty to exclude if the particular issue were 
not in the case. 
It is reasonable to ask, what did Respondents’ counsel have in mind 
and what did the Commissioner think when this counsel stated in the 
record, unequiveably, “Basically, without specifying it, we are re- 
sisting the clain(s) in every particular." If this was not a proper 
way for counsel to state that he was relying upon all of the issues 
theretofore raised in the case, it was the Commissioner's duty to so 
state and to insist that counsel specify each issue and point of de- 
fense upon which he relied. This he did not do, and this counsel 
thought, and had the right to think, that the disputed issue, which 
was stated in the Commissioner's Notice of Hearing served upon him 
ten days earlier, was in the case. 
Appellees’ counsel urges upon the Court that the evidence in the 
record relied upon by the Court below was heither nil, as asserted 
by appellant, nor scanty, as improvidently characterised by the 
Court. The evidence of Thomas Sherwood was direct, adequate and un- 
contradicted. Standing alone, it was sufficient to overcome the 
presumption which appellant now seeks to inject into this case. Howe 
ever, witness Susanne Harrington gave corroborative evidence (T-48%, 
488, 489). In the case: U. S, - Salmon Bay S & G Company vs, Mar~ 
shall, CCA Wash. 93 F (2) 2, the Court held, 


Seen See eee eee Seeene 23 Cpemeeniee 
proceeding to rebut statutory presumptions that the 
Pie ds thee taf daa clasts nieces ar tae 
Clainants* favor.” 
In the case of: New Amsterdam Casualty Co. vs. Hoage, 60 App. D. Co, 
403 46 F (2) 837, the Court held, 

cui Stee tharos inate sor Cin eran 
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with clear, and convincing proof." 
When we remember that the only persons who were present in the room 
at the time were Ceorge Kaldes, proprieter, Suzanne Harrington, a 
waitress, Musicians B. J. Nainer, Kenneth Fisher and Thomas Sherwod, 
and the two murderer's, and that all are dead except Suzanne Harring- 
ton and Thomas Sherwood, and, further, that the only living witnesses 
to the occurrence, Susanne Harrington and Thomas Sherwood, were called 
as witnesses and testified, we really have in the case all of the evi- 
dence that now exists. A remanding of the case for further hearing 
could not and would not change the testimony of these two living wit- 
nesses. 
The appellees, of course, rely upon all of the decisions set forth 
in the Findings, Opinion and Judgment filed in the court below, as 
though the same were re-stated here. 
There is nothing unreasonable or strained about holding the musi- 
eians, having received their ten or twelve dollars in cash, were at 
the Bar for personal reasons, when 25 minutes before the shooting 
they could have been a long way from the premises. We find support 
for this argument in the case of Monchan vs. Hoage, 67 App. DeC. 1753 
90 F (2) 429), wherein we note, 


*The received during lunchhour interrupted and 
semaitet Un neleetn relation as an employee.* 


Pacha, these sistctins,, tn'the Wilf beter’ or ad ‘that they ware a8 
the Bar, were enjoying some refreshment, too. It would be rather 
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strange on their part if, after their work had been concluded and 
they were paid for their evening's work, they didn’t engage in some 
personal sociability. What if the armed thugs had not returned wmtil 
2330 Ae Me, to do their shooting? The employees have a reasonable 
time to leave the premises after their work is done. Having nothing 
further to do than to pick up $10 to $12 in cash for their evening's 
work, these musicians could easily have been out of and away from 
the premises 2) to 25 minutes before the shooting which so tragically 
involved them sometime after 2 A. rae on December 27, 1957. Claimants’ 
decedents had every right to remain in the premises after their work 
was completed and they had been paid off; but when they did so, they 
were there for reasons of their own, unrelated to their employment, 
and the employer-employee relationship under such circumstances is 
broken. There is no dispute and there can be none| that a half hour 
or more elapsed after their work had ended and while they were sitting 
at the Bar, just like other customers or friends and the fact that 
they had worked before is of no consequence. If they were not in 
fact customers for their own pleasure, they certainly were no more 
than linensees. 
In the Appellees’ Supplemental Appendix, attached hereto (which be- 
came necessary when Government counsel failed to notify, consult with 
or join appellees’ counsel in the preparation of an appendix that 
would be a joint appendix), it is readily seen that (1) Mainer and 
Fisher were employees of George Kaldes (if in fact they were not inde- 
pendent contractors) and not employees of the Appellee Corporation, 
which went out of existence long before; (2) that the Great American 
Indemnity Company had no policy of insurance upon George Kaldes or 
the former operator of the restaurant his Partnership with George 
Petty; (3) that the Great American Indemnity Company should now be 
eliminated from this case; (4) that the issue in question was in the 
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case throughout the proceedings before the Deputy Commissioner and, in 
the event there should be any impression that there was any confusion 
or misunderstanding about it, the same was the result of the Deputy 
Commissioner's failure to “narrow the issues” at the Prehearing Con- 
ferences, as he was required by Regulations to do, and he should not 
be heard to complain about it nows (5) that the injury did not arise 
out of the employment, as the employer-employee relationship terminated 
1/2 hour before the injury occurred; (6) that the court below, this 
court and all courts have the inherent power and right to do what jus- 
tice requires and what ought to be done; (7) that claimant Louise 
Mainer was not and is not a dependent of B. J. Mainer, deceased; and 
(8) under all of the facts of the case the Awards should be vacated 
and remain vacated as ruled upon in the Court below. 


CONCLUSION 
In view of the above, it is respectfully submitted that the 


Judgment of the Court below, in relation to the single issue presented 
by appellant here, was and is correct and upon that premise should be 
sustained and affirmed; that upon the points raised by Appellees here, 
The court below erred and judgment setting aside the Awards should 
have been based upon these further points, as well as based upon the 
one set forth in the judgment and opinion of the lower court. 


Attorney for Appellees, 
Barr 2 
DI. 7+9106. 
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Tor consideration off Injury artaing out of and ia the course of employment, 
tte MAMA for medical expenses, aad depentengy, 

In testimony whereof, the undersigned, a Deputy Comminasioner of the U. 3 DEPARTMENT 
OF LABOR, svanic oF EMPLOYEES’ COMPENBATION, has hereunto set his hand at Washington, 
District of Columbia, this Semif2ree 19 


Dadaay Cy abe 


PEND 


26; “DEPUTY COMMISSIONER: The Claim has been controverted by the 
employer and employer's insurance carrier. What are the grounds 
of controversion, Mr. Sedgwick? 
MR. SEDGWICK: There was no relationship of employer-employee 
before or at the time of the occurrence. We controvert the 
claim for earnings; we controvert the dependency claim of the 
mother; and we are controverting, until shown in the evidence, 
any medical expenses. Ps 

Basically, without specifying it, we are resisting the claim bt 
in every particular, except such particulars as we will later 


a 
KS 


stipulate to, but generally, it is the contention of the respond-" a 


ents that there was no relationship of employer-employee at all s 
insofar as the management of the Jo-Del Restaurant and the musi- bi 
clans were concerned and, of course, basically the dependency é 
of the mother, Mrs. Louise Mainer, ** 
DEPUTY COMMISSIONER: All right.” 
T-2123 “MR. SEDGWICK: Mr, Commissioner, I hand you respondents’ Ex- 
hibit E for identification and I can save the Commissioner's 
time by saying that this is the contract of sale whereby Mr. 
Smith, the former owner, sold the restaurant on August &, 1957, | 
to George Petty and George Kaldes. : 
(GEORGE PETTY, PARTNER) TESTIFYING: 
DEPUTY COMMISSIONER: The witness has indicated that he dis- : 
solved his partnership with Mr. Kaldes on December 16th or 7h, | 
1957, ** 
"Do you know who hired Kenneth B. Fisher? 
T-2193 “Evidently B. J, Mainer hired hin. 


(Witness Kenneth B. Smith): 
"It is a corporation which I set up as Jo-Del Restaurant, Incor- 
porated. ** That was set up January, 1956. 
"Q3; and you disposed of it on or about August 8, 1957? 
"az That is right, yes, sir.* 
**2 


Well, I employed musicians. I didn't employ the musicians in- 
dividually, I employed a band, and I dealt with the leader as: 

the employer of the band. ** I did not deduct social security 

or D. C. Unemployment deductions. 


eoeeee? 


(Witness Herman W. Birgafeld; employer of Louise Mainer at time 
of occurrence in question): 

"I am treasurer of the B & B Catering Service, Inc. (These records 
go back to February 22, 1957. ** Her rate of pay was $35 a week, 
during October, November and December, 1957 (T-361) 

"Q: If her salary were the same in the three months of 1957 when 
you said it was $35 a week as you stated it was in 1958, the with- 
holding would be about the same, would it not? 

Az It appears to differ. On the 1957 record, for which I do not 
have the withholding, it shows two dependents. 

Qs W4ll you give us those names if you have them? 

Az No, we never take the names of the dependents. ** 

Qs: MR. SEDCWICK: I would like to read into the record, under the 
heading of Louise Mainer, Department: Sibley, Year: 1957: As to 
dependents claimed, two on the Federal Return and two on the Dis- 
trict Return, those claims not other identified. Is that correct, 
Mr, Birgafeld? 

THE WITHESS: “Correct. 


BEST COP’ 


"Q3 How about *58?7 Do you have the matter of dependents as she 
there? 
Therr are two forms there for '58. 
I hand you this employee's Withholding Exemption certificate a 
dated March 30, 1958, and signed Ethel Louise Mainer, and ask you 3 
if you will state the total number of dependents claimed by her 
as shown by that Government form in 1958: 
As Three." 
eceee 
Witness Mrs. Lula Anderson (Owner of apartment occupied by Louise 
Mainer) : 
And who occupied or rensed Apartment #i, at that time? 
Mrs. Mainer. 
And who else? 
** Then, her daughter and her husband came/back. She tells 
me that Freddy is there. 
Q: Would that be Frederico Ramirez? 
As Yes. *™ 


Q: How long have you known Freddy Ramires? 


As About five years, I guess. 
How long has he been a resident at 751 Sth Street? 


Five or six years. 
During all that time what has been his apartment number? 
He has lived up in this same apartment. 
What number is that? 
Four, where Mrs. Mainer lives. 
Witness Susanna Harrington - Waitress - December, 1957): 
Qs: And who paid you? 
A: George Kaldes,. ** 


“47h: "Q: Who paid them (musicians)? 
George Kaldes. ** 
Do you know then who hired B. J. Mainer? 
All I know is that B. J. did talk with George Kaldes and 
he told me that he had the job." 
Bx, T-483s "Q: Is it your testimony that George Kaldes relied upon Mainer 
Pas pretty much because Mainer was a pretty stable fellow and well- 
informed concerning musicians? 
Az Well, he knew quite a few musicians, 
Q: You recall then that after some of the members left that 
others came then and worked with B. J.? 
Az Yes. 
Qs And the two that came and worked with B. J. were Sherwood and + 
Fisher? 
As That's right,* 
When did they start their playing in the evening? 
I think 9:00. 
When did they terminate their playing? 
On week days 1:30? 
2% 
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Q: On this particular night when the shooting occurred, the 
claims here allege that the shooting occurred at approximately 


2300 a. mes is that your recollection? 
as Yes. 


Q: Were the boys _ I am speaking now of the three msicians - 
seated at the Bar? 


Az Yes. 
Qs Where were you at the time the bandits came in? 


RoceT LAR 


489: Witness Susanna Harrington, Waitress, continuing: 
I was behind the bar. 
You were not injured in any way? 
As No. 
eoeee 
Qz You have spoken about Mrs. Louise Mainer’s daughter being 
there, Susan being there. Was she employed? 
As She was not at the time. She was off and on. 
Q: During this time when she was off work, she| was there Iving 
on her mother? 
As Yes. 
ee ee 
WITNESS Thomas A. Sherwood: (Portions of Transcript omitted from 
the appellant's so-called Joint Appendix: ) | 
"Now, were you paid for that night's stand in cash at about 1:30? 
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Yes. 
Now were you paid in cash? 
Yes. 
And who handed you your $10 at 1330 in the morning? 
George Kaldes. 
And you signed nothing for it? 
Noe 
And who paid (Fisher) his $10? 
George Kaldes. 
Did he sign anything? 
No. 
And did he (B. J. Mainer) sign anything? 
No, sir. 
* 


And that was the method (of payment) always 
Yes, sir. aia 


ir galtrate arate 


7-556: Q: Did you think there was going to be trouble? 
When this man had a gun, I figures there would be. 
Then did you duck down behind the bar? 
Hot until the shot. 
Who was shot? 
George. 
Where was George at that time? 
Right in by the front door. ** I was under the bar hiding. 
I heard the shotgun go off again; he was loading when I was 
going under the bar ** after that it sounded like somebody 
was in there with a machine gun. * He (Mainer) was shot 
lying down on the floor. 
66% %%* 
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Then each band member was responsible for his own Income Tax 
payments, Social Security and D. C. Unemployment and other © 
such things? 

Yes. 

In the parlance of the music world, you considered yourself 
and Fisher and Mainer to be free-lance musicians? 

I guess that is what you call it. 

What do you mean by free-lande musicians? 

I don't know what the meaning is. 

You mean independent to go where you like and do what you 
please? 

Tes. 

If. you didn’t want to play a night's stand, you would go 
somewhere else and play somewhere else? 


As Yes, sir. 
*#es*« 28 


7-556; Qs When you were working at the Jd-Del did you consider yourself 
; to be an employee of George Kaldes? 


fo or caer 


BEST COP’ 


"as Yes. 
xs * 


"Qz You finished playing on the first night that you were there, g 
and tell me what happened from that moment on. 
As I went up to the bar with the rest of the musicians and got 
my pay, and I asked him if he wanted me to come back tomorrow 
night, and he said yes. 

Q: You said you asked "Him". Who did you ask? 
As George Kaldes. 


7-587 ont (Claimant Louise Mainer testified that her income since the 
coe in question and as of the date of he was as fol- 
ows’ 


"Prom my daughter, Faye, I get (per week) $ 25.00 
From Mra. Spedden, I get (Saturday work) 6.00 
Allenight care of beaby (Saturday night) 5.00 
From Mr. Ray, I do his laundry, per week 3-00 
"I have two meals there (Faye's) per day. 
"I get extra pay for cleaning at Apthouse. 


"I get a monthly credit of $20 on my rent, for 
managing theree 


"Let's go back to August of 1957. When you son moved in with 
you after his wife went to Florida, were you working then? 


z2 
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As Yes, sir. 
Q: What was your weekly rate? 
A: I brought home $32.00 (week) .* 


Q@: snd you worked for B & B all thoough 1957/up until the time & 
your son got hurt? .: 
As Yes, sir. 
Q: and you earned $35 a week and got two meals a day, five da 
a week? 
as Yes, sir. 


(AVAILABLE 


1-613: (Mrs. Louise Mainer, ret dependency). 4 

Q3 Mrs. Maiavr, according to the records from People's Drug Stores, | 
in the year 1956, aceording to the testimony of Mr. Merrill in | 
this case, you claimed three dependents that you were providing 
for. Would you name them for us? 
Well, in 1956, I think may I told you - I don’t know if I did 
or not - I had my brother, but I didn't have him all the time. 
He was unable to work. 
Who else? * 
Myself. I was the head of the household. 
Who else? 
And when Sue - Susan wasn’t working, I claimed her. 

(How much did you contribuse to your brother in that year) 

As I think it would be around $500. 

Q: Now, how about your daughter? How long did you support her in 
1956? 
Well, in *56 she was sick quite a bit and she was unable to 
work. 
Just how many week or months was she with you not wrking? 
Well, I think she was around there about nine months, that she 
didn't work. 
Well, how much did you pay for her support? 
Well, I had to take care of her. * I would say $10 or $15 a 


weeke 
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Now we come to Mr. Birgafeld and the records that he produced 
when he was your employer in 1957. His records show that you 
claimed two dependents. Will you tell us who they were in the 
year 1957, the dependents, two in number, that you claimed? 

Az: Well, myself and my daughter. ‘She was there from January untif 


"March, and from June until November (1957). 
Q: Now where did you get all the money in 1957 to take care of 
yourself and your daughter Susan ** ? 
A: As I told you, I had sold my property and I was using that 
moneye * I was getting a monthly check $50 a month. 
fe T-62h2 Q: Now, in 1958, according to Mr. Birgafeld's records, you 
claimed three dependents. 
At Well, as I remember now and recall, I don’t remember filing 
anything that year because that is when I went back to wrk. I 
don’t remember anything that happened then. ** 
DEPUTY COMMISSIONER: Mrs. Mainer, he is talking|about the W-2 
Form, not the income tax return." 
zk ene 
Q: You don't have any recollection in the last 90 days as to 
when Mr. Ramirez was present or absent in your apartment or the 
apartment next door to your's? 
As No sir. 
Q: "Mrs. Mainer, you testified ** Now I have more income than 
I received at the B&B. I work longer hours, but the work is 
not as heavy. Is that correct? 
Az: What I meant by that, I can take some of this work home, like 
baby-sitting, I can take it home with me. 
Qs My only question is this: you have a better financial ar- 
rangement for yourself now than you had with B&B? 
As Yes, sir. 
Qs You are telling me that you would be unwilling even though 
the job is offered, because of your working for your daughter, 
is that right? 
As Well, it*s hard to decide there, because my hours there are 
strictly eight hours to stand on my feet, and six days a week. 
And as you know, this work I am doing now -- 
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Qs: Then it is better all around for you than to have your 46d 
back again? 

Az I would think so, yes, sir. 

(Notes T-639 - T-642, Claimant Louise Mainer admits conceal- 

earnings inf crasclon fron b from both the Federal Government and 
the Deputy Comzissiéner) 
T-680: (witness Robert Lauriault) 

Qs 4nd will you tell me whether or not for the year 1957 there 
was any premium received by the Great American Indemnity Com- 
pany for the musicians Mainer, Sherwood and Fisher in this 
Jo-Del case? 

A: No, sire 

Qs Was there any premium or part of premium assessed for those 
musicians or any musicians? 

As Wo, sir. 


T-662: Q: Did any of your records show the three musicians Mainer, 
Sherwood and Fisher to have been employees at all? 
AS No, sir, it didn’t. 


Deposition of witness Mary Ann Lowe, former widow of B. J. Mainers 

Pge 263 Q3 Do you know whether, during the year 1956 and 1957, any 
other person or persons lived with Mrs. Mainer, your then 
mother-in-law? 
Well, yes, Freddie Ramires had lived with her ever since I 
have been married to B. J. (Mainer)." ** 
Do you know anything about any understanding they may have 
had about support or maintenance or anything of that kind? 
He paid her bills. ** 
Who provided his meals for hin? 
She did, 


~* 


Such as, perhaps, doing his laundry or anything of that ik 
Yes, she did his laundry, 

And do you know where he slept? 
Yes, in the same bed with her. 
How do you know that? 

I have saw then. 
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No. 16,120 


TxeEoporE Baerrron, Deputy Commissioner, Bureau of 
Employees’ Compensation U. S. Department of Labor, 
Appellant 


v. 


Great AmeERican INDEMNITY Company, a corporation, and 
Jo-Dex Restaurant, Inc., a corporation, Appellees 


PETITION FOR REHEARING EN BANC 
UNDER RULE 26 


Appellees, through counsel, respectfully petition the 
Court for a rehearing en bane of the appeal of this case 
decided May 4, 1961 and for reasons therefor state: 


1. In its decision of May 4, 1961 this Court did not 
rule upon the fundamental and basic issues in this case 
which are (a) whether the decedents were employees of 
appellee-Jo-Del Restaurant, Inc., and (b) whether the 
injuries sustained by the decedents on December 27, 1957 
occurred in the course of their employment with said 
employer. A negative answer to either of these questions 


2 


would require affirmance of Judge Holtzoff’s decision below 
wherein he set aside the awards of compensation in this 
case. 


2. This Court erred when it held that the latter issue 
((b) above) could not be ruled upon by the Court since 
it had not been raised before the Deputy Commissioner 
below. Reference to appellees’ Exhibit A, Exhibit B, 
Exhibit C, and Exhibit D in appellees’ Supplemental 
Appendix shows that the issue of ‘‘course of employment’’ 
was clearly and definitively raised by the appellees in the 
proceedings before the Deputy Commissioner, and further, 
that the Deputy Commissioner in his Notice of Hearing 
in this case recognized that such issue was posed. Further, 
the record also shows that evidence was adduced on this 
subject at the hearings before the Deputy Commissioner. 


3. This Court erred when it failed to set aside findings 
of fact of the Deputy Commissioner which clearly are 
not supported in the record by substantial evidence. Such 
findings are as follows: 


(a) On December 27, 1957, the decedents were ‘‘in the 
employ of the employer above named [Jo-Del Res- 
taurant, Ine.J’’ (J.A.-18, J.A.-23). The uncontra- 
dicted evidence is that appellee-Jo-Del Restaurant, 
Ine. went out of business and sold its restaurant 
four months prior to December 27, 1957, the date 
of decedents’ fatal injuries, and that on December 
27, 1957 the restaurant was owned and operated 
by an individual, George Kaldes, for whom the 
decedents worked. (T-212, T-339). 


‘*. .. the liability of the employer for compensation 
under the said Act was insured by the Great 
American Indemnity Company”’’ (J.A.-18, J.A.-23). 
If an employee-employer relationship did in fact 
exist, then the evidence unequivocally shows that 
the decedents were in the employ of said George 
Kaldes. Further, the appellee-Great American In- 
demnity Company was not the insurance carrier for 
said George Kaldes. 
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(c) The decedents’ fatal injuries were sustained ‘‘while 
performing services for the employer” (J.A.-18, 
J.A.-23) and that such injuries were sustained ‘‘while 
waiting to receive their wages”? (J.A.-20, J.A.-25). 
The uncontradicted evidence is that the decedents 
had concluded their work and had been paid their 
wages more than thirty minutes before they sustained 
their fatal injuries (T-551 to 556). There is no 
testimony in the record which even suggests that 
the decedents ‘‘were performing services for the 
employer’? at the time they sustained their fatal 
injuries as found by the Deputy Commissioner. 
Thus, in accordance with the many authorities set 
forth in the very able opinion of Judge Holtzoff 
below, there is no basis to conclude that their injuries 
were sustained in the course of their employment. 


4. Assuming but not conceding that appellees did not 
raise issues before the Deputy Commissioner concerning 
the existence of an employer-employee relationship and 
whether decedents were in the course of their employment 


at the time of their fatal injuries, this Court erred in 
holding that findings on such issues could not be reviewed 
where such findings were clearly not supported by sub- 
stantial evidence of record or where such findings were 
contrary to the uncontradicted evidence of record. 

For all of the above reasons appellees respectfully pray 
that this Court grant rehearing en banc on this appeal. 


Respectfully submitted, 
Pauu J. Szepewick 
Attorney for Appellees 


Of Counsel: 
Pau J. Lesser 


Certificate of Counsel 


J hereby certify that the foregoing petition for rehearing 
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for Rehearing were mailed, postage prepaid, on May 12, 
1961, to Carl W. Belcher, Esquire, Assistant United States 
Attorney and Herbert P. Miller, Assistant Solicitor, United 
States Department of Labor, Attorneys for appellant. 
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would require affirmance of Judge Holtzoff’s decision below 
wherein he set aside the awards of compensation in this 
case. 


2. This Court erred when it held that the latter issue 
((b) above) could not be ruled upon by the Court since 
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proceedings before the Deputy Commissioner, and further, 
that the Deputy Commissioner in his Notice of Hearing 
in this case recognized that such issue was posed. Further, 
the record also shows that evidence was adduced on this 
subject at the hearings before the Deputy Commissioner. 


3. This Court erred when it failed to set aside findings 
of fact of the Deputy Commissioner which clearly are 
not supported in the record by substantial evidence. Such 


findings are as follows: 
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employ of the employer above named [Jo-Del Res- 
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(c) The decedents’ fatal injuries were sustained ‘‘while 
performing services for the employer’? (J.A.-18, 
J.A.-23) and that such injuries were sustained ‘‘while 
waiting to receive their wages’’ (J.A.-20, J.A.-25). 
The uncontradicted evidence is that the decedents 
had concluded their work and had been paid their 
wages more than thirty minutes before they sustained 
their fatal injuries (T-551 to 556). There is no 
testimony in the record which even suggests that 
the decedents ‘‘were performing services for the 
employer’? at the time they sustained their fatal 
injuries as found by the Deputy Commissioner. 
Thus, in accordance with the many authorities set 
forth in the very able opinion of Judge Holtzoff 
below, there is no basis to conclude that their injuries 
were sustained in the course of their employment. 


4. Assuming but not conceding that appellees did not 
raise issues before the Deputy Commissioner concerning 
the existence of an employer-employee relationship and 
whether decedents were in the course of their employment 


at the time of their fatal injuries, this Court erred in 
holding that findings on such issues could not be reviewed 
where such findings were! clearly not supported by sub- 
stantial evidence of record or where such findings were 
contrary to the uncontradicted evidence of record. 

For all of the above reasons appellees respectfully pray 
that this Court grant rehearing en banc on this appeal, 
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Appelless contend in substance that even if the court below 
erroneously considered an issue not raised tefore the deputy comtissioner 
and eet aside the deputy comissioner*s award because of |a deficiency in 
the record upon said issue, nevertheless the court below jshould have set 
aside the avard upen three other growxis which vere raised before the deputy 
commissioner namely (1) that the deceased persons were not enplayees but 
independent contractors; (2) that louise Mainer, the mother of the deceased 
Nainer was not dependent upon hing and (3) that the wage rate used by the 
deputy commissioner as the basis for the awards was erroneous. The court 
bdalow held that the deputy comissicner’s findings as to these three issues 
were supported ty the reserd. A brief reome of the evidenes will show that 
this is a. 


(a) Applicable prinsipless 
The question whether a person is an expleyes er m independent 


eontraster has been an issue in say compensation esses. It is generally 
agreed that the statup may be daternined by certain test features which 


Gstingstsh one status fron the other. 
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In 75 Aclelte 725, there is a resune of the test wrich deterzines 
Die Cee ee era eee It is there stated: 
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whether one is an independent contractor 
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owner of the place of perforzance. See Hmegy v- Semblic Thastrs, 
Swadbury*s ‘hvknen*s Compensation (33 Ed.), 147 (2 Cal. Ind. 400. Cam. 
S23, 12 NaGiigmes Comp. Cases 670 (1925)). And the fast that the_ 
performer furnished her cum costuses was held to make her 09 more a: 
independent. contrester than dees the furnishing of teole in the case of 
carpenters, uricklayrrs, ete., Tbid. 

& aiuiler yesult has been reached wxier other forus of renedial 
legislation, audh ag Social Security. Intertainers, constituting 
oollectively various acts perferuing for a cireus proprietor have been 
hele to be exployees of the proprietor. Eingliag Eros.-Ramue Dailey 
Sais Sows v- Higzing 189 F.2d 865 (C. 4. 2, 1952). ‘The “artiste,” as 
the court designated the perforners, were considered to be exployees eum 
though the evidence showsd that the performers were denominated os 
independent. contractors; that their services could be terminated ty the 
peuprieter*s failure to renew the contracts; that the featured acts were 
ordinarily explayed as “packages”; that ordinarily the “contract was 
uate only with the head of the ast, and he alone was paid for it"; that 
costumes, paraphernalia, amimals, ami properties ware supplied by the 
asters and reasined wider their contrels and that equipment te be used 
in the perfersances was rigged and tested for safety by the acters. In 
eencluding that the entertainers were not independent contracters, the 


BEST “COPY 


been held to be enplayees, not independent contractors. Haines v. 
Saxmach. 79 F.Supp. 705 (atch. 19%7). Among the court’s lengthy findings 
which resulted in that conclusion appear the following which are similar 
in character to the facts shown fren the record before the deputy comis- 
sioner in the case here under reviewt one of the orchestras had “developed 


a@ styie of music peailieriy their om and hed ast acquired 2 reputation of 
sufficient. iepertance to fill hich priesd engagenmts in desirable estab- 


lighnents throughout the comtry”s the persons! were unfieed and ungtables 
the orchestras were “uon-nme” bamis3 the proprictors of the places of 
performance furnished, at their cu expense, implements for facilitating 
such perfermanees, including benistand, chairs, racks, sicrophone, piano 
and leadepesker; the propricters participated in the formation of sme of 
the orchestras, desimeting serseonel. to be inolaieds and had the xicht te 
Siacharce leaders and members: the proprictars tere the costs of advertising; 
the work of the orchestra leaders and senbers required 25 capital or 
iuvestnent other than the costs of instrusents, sheot susic, wiiforms, ctc.$ 
and the musiclans were dependent upon the proprietors, rather than upon 
the leaders, for thelr exploynent even though thay reosived their veekly 
pay from the leader who wes paid weekly in a lump om ty the proprietors. 
[in the instant case the individual musicians were paid individually in 
cash by the proprieter at the end of each night of wrk.) 
"It is the total situation that controls” in determining the 
_ @mployee status of musigians. Bartels v. Bimsinghes. 332 ¥-S-. 126 (2947). 
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In applying the standards observed earlier herein, the Supreme Court 
there concluded that on the particular fasts presented the msicians 
of 2 “game beng” were explayees of their leaders, rather than ef the 


{in the instant case the ausiciens were recruited individually and hired 
individually by the proprietor, the expleyer. } 

(>) ‘the evidences 

The witness EICHESG], a musician, testified: 

That Kaldes the proprietor himself had Mred him (Transeript, pages 
18-29)3 that in Decesber of 1957 Kaldes called hin at his hone saying he 
needed a guitar layer and asked him to work at the Jo-Del Restanrant 
(z.° 20)3 that the decsased Fisher and Meiner were already working at 
do-Del. when the witness started te work there (T. 21, 36)3 [therefore there 
was no bend in existence }s that he left after one night®s work because 
‘he wanted wages of $12.50 per might (T. 21)3 that on the one night in 
Decenber, 1957 when he worked at the Jo-Del. Restaarant it was George Kaldes 
who hived him (T. 22)3 that befare ening to the Jo-Del he hed act dissussed 
“ith Mainer or Fisher any arrangement to form a bend (T. 23). 


TE. sefere to the transcript of testinony befare the deputy commissioner. 


former Merry Ae 
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The witness Si, PERLE, an employes at the restaurant, 
testi fieds 
That George Kaldes hived ant fired the sustcians ani obtained 
vepilacenants (7. 17%)3 that the decensed Mainer started to work at the 
restaurant several days after the deceased Fisher had started te work 
(2. 276) that Kaldes treated the musicians as employees ani in the same 
mamer ag other exloyess in that if thay could not take orders fron hin 
he got rid of thm (T. 183). 
The witness ELSIE PERE, a waitress, testifieds 
That when the deceased Fisher first started te vork as a musician 
for the Jo-Del Restaurant he played the guitar uith te other musicians 
whose nenes she &é not resmber; that the three played together too 
mightas that on the thini night the tw musicians quit or were fired and 
that on tits third night the deceased Fisher played with| the deceased 
Mainer and another musician by the name of “Paul” (T. 272, 273)3 that Paul 
played only one night and on the following night Sherwod joined the croup 
(tT. 272) that Saldes said he wuld not hire a bend became if he liked 
one musician and wanted to kesp him he could do so and discharge the other 
musicians (T. 282). 
The witness MARTHA Cx EUBIEB, widow of the deceased Fisher, 
testified: 
That her deceased husband never cwmed a bands that he was never 
@ anpleyes of a band but always wrked directly for the omer cr managment 
of the establishemst where he played music (T. 296, 320)3 that in Deomber, 


1957 dhe teok a telephone message for her lmasband fron George Kaides ani 
that her husband went te see Mr. Kaldes the next night and was hired by 


him (T. 325-326)3 that on the third night after her husband started working 
there he was playing with Etehieen end the deceased Mainer (T. 317-315), 
and on the fourth night be wae playing with Mainer and Sherwood (T. 319). 


pate 2 Paa*ee 


So 


The witness SUZANNE HABRIBGION, 9 waitress at the restaurant, 
testifieds 

That she cbesyved the masieians being paid individually by George 
Zaldes in cash and that Naincr ws uot the cuner ef the band (7. 47%, 495); 
that Meiner hed ne contsel. over the hiring or firing of any of the msicians 
(T. 880). 

The witness THURS SUEENO0D, the crumer, testifieds 

That he had deen hived ty George Kaldes (2. SAO-541)g that he con- 
sidered that he was working for George Xaldes and that he wes an employes 
(T. Sei-Sh2)s that he had not played with these tuo unsicias pricr te working 
with then at the Jo-Del Restenruat (7. 545); that when he received his wages 
for the first night ef werk he asked Kaldes if he wanted hin to come back the 
next night and Keldes said, “Yes.” (T. 561); that he never hed any agreement 
with Fisher or Mainer about working with then (T. 561). 

The witness MELBA FISHER, 2 waitreas, testified: 

That as far ag she knew the msicias were salaried emplayess (T. 662); 
that when the decesesd Fisher first came to wrk he was sitting in as a sub- 
stitute for another mgicien who hed the night off (T. 667). 

The witness WET ANE FAINER LOE, deceased Meiner*s ex-wife, testifies 

‘That her hustend had never bem the leader of a bend ser cuned @ bent 
(Depesition, pages 49-0). 

The evidense was ample before the deputy commissioner to shew that 
the deceased magicians in the instent case were not meubers of 8 “nene beni* 
beilt eround a well-knwm leader; no leader steed to weke a profit or sustain 
& loss, unde contvects on their behalf with the opersters, fined and paid their 
salaries, provided thair sheet mais and arrengments, er paid their expensesy 
thety musics] presentation er rendition was not ef ench distinstive style as to 
give the group 2 market individuality; the desensed msicians ware not engaged 
for ene-might stends. ‘Thay were iniivideelly hived ani fired ty the propricter 


-9J- 


at will. Under such cirounstances, the deputy commissioner, as trier of the 
facts, was fally warrantedin concluding that the deceased musicians were 
employees, not entreprensurs or independent contractors. | Cf. Davison v. 
Saxdilio, 79 App. D.C. 121, 143 F.2d 15% (19%4). 
Munerous state decisions accord with the principles announced in the 
foregoing cases. California Beploveent Stabilisation Comission Ve Mateovich, 
168 P.24 702 (Cal. Appe, 1986) (holding dance-hall girls to be employees under 
the state memployment compensation act of the hall despite a writing to the 
effect that they should not be considered employees of the manager or under his 
control); Com, v. Cooper, 55 Dauph. Co. (Pa.) 428 (holding musicians to be 
employees of a restaurant omer under the state unemployment compensation act). 
See aleo In xe Botele Statler Goes 209 B.I.S. 24 £53 (App.Dive, 1952), and 


Sematte v. Realty Hotels, Inc., 122 1.¥.S. 24 S87 (App.Dive, 1953). In the 
former, the court even sustained an adwinistrative decision holding musicians 


and leaders of certain “nane bands” to be employees of a hotel, and not 
independent contractors. And in the latter case, a like conclusion was reached 
With respect to musicians and their leader, the court stating, in effect, that 
@ rider attached to the individual esntracts whereay the leader acknowledged 
that he conducted a “name band™ and was responsible for Social Security and 
unemployment taxes would not control the status. 
The courts have uniformly held thet musicians and entertainers in 
Gircunstances similar to those in the instant case were exployees of the 
establishment where thay were employed. In re Dellapents, 261 App. Div. 963, 
2% W.Y.S. 2d 7H8 (1901)3 Veh Hotel Co. v. Industrial Commiesion, 107 Utah 2%, 
151 P.2d 467 (19%%)5 Sandre Thestre v. Unemployment Compemestion Comission, 
136 Hedele 25%, 55 1.24 236 (1967), affirmed 59 A.2d 6233 Grarstane Beldroos v. 
Bageott, 311 Mich. 87, 29 5.W.2d 256 (19%7)s Bemmen v. Sarrone, 275 App. Div. 267, 
88 3.¥.3.28 527 (1909): Ruseel) v. Torah Club, 26 A.J. Super 75, 97 A.24 196 (2953). 
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In United States v. Silk, 331 3.5. 70% (1987), workers who uileaded 
coal for an agreed price per ton and who furnished their ow picks and 
shovels were held to be exployess and not independent contractors. ‘mi in 
Rutherford Food Curgerution v. MeCanb, 331 U.S. 722 (1907), beef boners 
performing a specialty job pursaamt to Army specifications were held to be 
exployees of the slaughter house for purposes of the Fair Labor Standards Act, 
rather than independent contractors, even though they were engaged pursuant 
' te written contract between the slaughter house ower snd another pursuant to 
which the latter was to be paid for all boning aad was to assemble and have 
complete control over the boners. The Court stated: 

4s in the Hational Labor Relations Act and the Social 


In SIRS ve Hearat Puubicationss Ines, 322 U.S. 102 (294%), the 
fesse involved the construction of the word “exployes” in the National Labor 
Relations Act, As in the instant case, it was contended that the persons in 
qzestion (newsboys who distributed newspapers on the strests) were independent 
contractors, not empleyees, and thet their status should be determined by 
eqmon-law standards. The court discessed the origin of the “indepsndent 
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contractor” theory as applied in eomon-lay actions. It stated that comen- 
law standards, local law, and legal classifications made for other purposes 
are not the criteria for determining the meaning of the tera “exployee” in 
modern statutes made for other purposes; that the history, context, and 
purposes of the Act and the econenie facts of the particular relationship are 
the determining factors. Accord: Cantilic v. Liberty Mut. Ins. Co., 

330 U.S. 469 (1947). The purpose of all compensation laws is to have the 
respective indastries take care of their om injured rather than to have 
then become a charge ef the general comamity. As the court stated in the 
NLRB case, guprat 


ee) 


to the enie_soucht to be_scomalishe: Vay the 1 
ich technical 


The court further stated that where the initial determination of the 


applicability of a statute to a particular statute is delegated te the 
agency aduinistering the statute 


are tee ari’s detersination that specified persons 

are “employees” under this ict is to be accepted if it 
has “warrant in the record” and a reasonable basis in 
law. 
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the deputy cumissioner*s detentination in the instant case 
thet the musicians are employees and not independent contractors is 
consistent with the injunstion of the courts that the provisions of the 
Compensation Act relating to “employee” should be broadly construed, In 
Standard secident Ingummee Company v. Hoare, 62 tpp. D.C. 285, 66 F.2d 275 
953), this Court in construing the District af Columbia Compensation Act 
here involved, saids : 


statute, de liberally 
construed, * * * This liberality, we think, 
should not. only de indulged in applying the 
renedies provided for, but in determining what 
Soe pies SOS May Cisse Ue wis 4 J= wiVEe 
Zwnedies.” (Zaphasis supplied. 
Zn Grace v. Magruder, 80 U.S. Appe DeCe 53, 143 F.2d 679 (1985), this Court 


stated that common-law rules for determining who are emloyees within the 
meaning of resedial statutes which were wmimowm to common law are of very 
Uttle help. 
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In view of the shove, it would seen that the deputy commissioners 
finding of fact that Kemmeth Harlan Fisher and Bernard J. Nainer were en- 
ployees of Jo-Del Restaurant, Inc., within the meaning of the District of 
Columbian “orkmen*s Compensation Act, as found by the deputy commissioner is 
Supported by the record. ‘The fact that the eaployer may have, as alleged in 
paragraph & of the complaint, viclated the law by failing to ake deductions 
from the employees’ salary or contributed to Social Security or unemployment 
taxes does not mean he should be rewried for such delinquency or that the 
dependents of the deceased should be made to suffer therefor. 

Appellee*’s attempt to show that the Jo-Del Restaurant ms not the 
employer of the deceased employees at the time of the fatal injuries in that 
it had eemehow “disappeared from the picture® and that 2 partnership or 
individual had taken over the restaurant simply showed that in August, 1957 
the restanrant. ».as operated by the Jo-[el Corporation, a corporation consist~ 
ing of 100 shares of stock oumed by one Kenneth 5. Smith who om August 8, 1957 
by written agreement (Respondent’s Exhibit £) scld said stock to George E. 
Petty and George P. Kaldes. (See testimony of Peter G. Chaeoms, the attorney 
who wrote the agroenent, Transcript 369, 396). Later, (four days before the 
fatal shooting, T. 20%) Petty ecld his shares of stock to Kaldes (1. 205) who 
thereby became the omer of all the shares of the corporation. It will be 
seen therefore that the only thing which changed was the stockholders. ‘There 
was Ro evidence that the corporation dissolved or cessed to oparate the 
restaurant. 

(2) Dependency of Mother of deceased Mainer 

(a) Applicable principles: 

The deputy comissioner’s fimiings of fact in questions of dependency 
are final and conclusive when supported by the evidence: Jules ©. L*iote v. 
Sxoweli, 286 U.S. 528 (1932) Harris v. Hoage, 62 App. D. C. 275, 66 F.2d 601 
(1933)5 Cttemstein v. Britten, 82 U.S. App. D.C. 10, 160 F.2i 253 (1987) 


AVAILABLE | 


ee 

BS. F &G Co. v. Britton, 86 U.S. tpp. DC. 293, 188 F.2d 6% (195): Teme 
Sealorere*_Ine._ieeoc. v.Ghamneard, 62 F.2d 122 (C.i. 5, 19523 Vinal}, Corp. 
oi California v. Paldabury, 199 7.20 885 (CA. 9, 1952)i. In the L'fete cane} 
Sante, the Suprene Court in a per curiam opinion reversed the United States 

Court of Appeals for the fifth ciroutt in a case where the District Court ani 
the Court of jppenls had failed to give conclusive effect to a finding of the 
Gepaty commissioner in a case involving a question of dependency, vhere there 
was evidence to suppert the fining. 

The decisions wader the Longshorenen’s ‘ct, to the effect that the 
question whether the parent of a child was dependent upon him is one cf fact, 
are consistent vith the decisions under other like compensation laws. This 
accord may be noted by comparison with the following casest Sadles v. Calhoun, 
46 SoH. 468, 1M P.2d 276 (19%2)$ Mogwer v. Putnam lumber Co., 152 Fla. 520, 
22 So.2d 370 (1943}3 Walkin v. Shein’s Exess Co., 132 E.J.L. 850, 37 4.20 
457 (194); Cromeett Lonber Co. v. Johnson, 187 S.¥:.20 162 (Ark. 29%5)3 Fromn 
v- Eanguet Barbecue, 284 Mich. 4%, 276 ¥.u. 758 (2998); Cartutt v. Stoll, 

287 Mich. 393, 285 K.\/. 62% (1999); Batedho v. J. X. Tredemwish, 6b 2.1. 326, 
12 4.28 262 (1980); Guidry v. WALe & Co., 199 So. 419 (La. App. (2962)3 
Smith v. Both Caditiac Co., 145 Pa. Super. 292, Zi A.24 127 (1961)3 Crane Co. 
v. Industrial Com., 378 Ill. 190, 37 8.5.2d 819 (1982). 

Under the Longshorenen’s Act it is not necessary te esteblish total 
or complete dependency, nor does the Act provide thet the dependency shall be 
to & substantial extent. ‘ showing of partial dependency sitisfies the 
statute. See Jeon \. Hepria, t/a LA. Harris Comey v. Bunge, 62 App. D.C. 
275, 66 ¥.2d 802 (2933)s london Guarentee ant secident Comeny v. Henge, 63 
App DC. 323, 72 F.2d 2921 (199+) Mende v. Hetanignd, 195 F.28 252 (C.A. 2, 
19%3)5 Ottenetetn v. Britton, guar, 82 U.S. App. D.C. 10, 160 F.28 253 (1967) 
Zosshontee Peel comemy, Ine. v. Homatan, 41 7.20 48 (C.4. 2, 2990)s Michiana 
iuanahi Come. v- Brow, % F.2i 200 (Wich. 1929); lemme Buplavers* Insurance 


Ameociation ¥. Shempeard, 62 F.2d 122 (C.A. 5, 1932); Womde v. Melinnigal, 135 
F.2d 2G (CoA. 2, 19%3)3 Bowfolk Shintmiiding & Dry Dock Comp. v._Parker, 


19> F.2d S60 (CoA. &, 19%6)3 Industria) Indemnity Exchange v. Pidisbury, 
175 F.28 Pl (CA. 9, 1949). 


In Cttenstein v. Britton, gupra, 82 U.S. App. D.C. 10, 160 F.24 


In London Guarantee 4 iccident Co. v. Hoage,6% App. D.C. 105, 
75 F.2a 236 (199%), whieh sroee umier the Longshorewente ict as applied 
din the District of Columbia, this Court held that the mother of a deceased 
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In Pocahontas Pus) Co. v. Nonshan. gupm, in the first cireuit 
e eoahSas , 
We do not regard the fsct that the father was possibly 
earning sufficient nonsy to support himself alone as the test 
of his dependency. * * * 
In Jostustrial Indemnity Exchange v. Pillsbury. supra, in the ninth 
circuit, the court said: 


accustomed. 
(>) The evidences 
The witness PETE SICHISON, a musician, testified: 
- That the devsased Mainer lived at his macther®*s howe ani he saw 


Mainer quite frequently give his mother money, $25 or $36 at a time, for 
the rent or to buy groceries (7. 15-16). 
The witness FREDERICO RAMIKEZ testifieds 


That the deceased Mainer gave monsy for his mother*s rent and to 
pay her bills (T. 42). - 

The witness LOUISE MAIER, mother of the deceased, testified: 

That during 1957 (the year of deceased*s death) her son coatributed 
to her living expenses, paying her grocery bill, sexding her to the doctor, 
paying the leundry bill, and giving her money; that she relied upon such 
money to live; that he ws pretty steady with his contributions (7. 76); 
that her own pay of $32.00 a week was not sufficient to pay her living 
expenses and she had no other income except what her deceased son Bernard 
contributed and a little bit that a son in North Carclina wuld send her 
sonetines (7. 36); that her deceased son also contributed money to her in 
1956 (T. 108, 136-237)3 that during the decensed’s fatal illnesses her other 
gon from North Carolina helped her by buying groceries for her (T. 152)3 
that the deceased contributed to her support commencing when he finished 


fe Fee gaAartse 


lS 
donth smb she ned $e.aehy on. hie. qemtributions (7.585); that prior to the 
$2520, a.mesh-t0.62-6n:her rast and would uy exten. things such 0s groceries 
(T. 608.609) and that after he moved inte her apartnent he continued to give 
woek(T. 620) anttimt ghe depended: won the Cimnsiak belp he gave her (T. 617.612). 
The uitoees 1G. SEE SRRECHT, sheter of the decesent,. testified: 
. fmt che sue the deceased contribute maay to her acther (I. 223). 
The-wttnens KDeARD “EDERECAT, brother-in-law of the deceased Mainer, 


' That he eften sew the deceased. give money te his mother ani he also 


had game whith the deceased wWrile the latter bought groceries for his mother 
(I. 23029%)« may 
The vituess CLOTUEs HEY, aieter of the deceased Mainer, 
teatifiods 
That her teother never did stop hleping his mother financially since 
he first went. to work, including the winter of.1956 emi the year 1957 (1. 506- 
HFe Hd)s that the devsased’s mother relied on the anplayee’s contributions 
and she missed then since bis dexth (7..510)s. that. from. Jamary to July 1957 
vefore the decessed moved. iate the apartment of bis. mother he contributed tc 
his mother for the sent of her apartment and for the groceries, ani after, he 
moved into har. apartasnt he eauiribeted even mepe (1. 535). . 
the witness, KMIIE ROGERS, sister of the decessei Miner, testified: 
That. she ene certain the decessed sade. euntrilutions to his mother 
because he often g:ve. them tothe witness to give to his mother (T. Se565). 
sac Set shen. the shtgess returned to Horth Carolina fter the funeral 
of the deceased her daughter wrote to her for help and she returned to ¥=shington; 
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In Pocahontas Fuel Co. v. Nonshen, gupr, in the first cireuit 
Pheceourt-saids 


We do not regard the fact that the father was possibly 
earning sufficient nonsy to support hinself alone as the test 
of his dependency. * * * 


accustomed. 
(>) The evidences 

The witness PETE SICHISON, a musician, testified: 

- That the deceased Mainsr lived at his mother*s howe ani he saw 
Mainer quite frequently give his mother money, $25 or $30 at a tine, for 
the rent or to buy groceries (T. 15-16). 
| The witness FREDERICC RAMIREZ testified: 

Thet the deceased Mainer gave monsy for his mother®s rent and to 
pay her bills (T. 42). - 

The witness | LOUISE MAINER, mother of the deceased, testified: 

That during 1957 (the year of deceased's death) her son contributed 
to her living expenses, paying her grocery bill, sexing her to the doctor, 
paying the leundry bill, and giving her money; that she relied upon such 
money to live; that he ws pretty steady with his contributions (7. 76)5 
that her ow pay of $32.00 a week was not sufficient to pay her living 
expenses and she had no other income except what her deceased son Bernard 
contributed and a little bit that 2 som in North Carclina wuld send her 
scmeotimes (T. 36)3 that her decessed son also contributed money te her in 
1956 (7. 108, 1360137)$ that during the deceased’s fatal illness her other 
gon from North Carolina helped her by buying groceries for her (7. 152) 
that the dscensed contributed to her support commencing when he Sinished 
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school and that he contributed to her support from that tine until his 
death amd she had to rely on his contributions (Tt. 585); that prior to the 
time that her son moved into her apartment in iugust, 1957 he gave her 
$25.30 « week to go on her rent and would buy extra things such as groceries 
(7. 608.609) and that after he moved into her apartment he continued to give 
her $25-$30 towards the rent and bought groceries in the amount of $10-$15 2 
week(T. €20) and that she depended upon the financial help he gave her (T. 627.618). 
The witness MRS. DESEY “EIBRECHT, sister of the deceased, testified: 
That she saw the deceased contribute xoney to her mother (T. 223). 
The. witness EDWARD KETERECHT, brother-in-law of] thedeceased Mainer, 


testified: 


That he often saw the deceased give monay to his nother ani he also 
had gone with the deceased while the latter bought groceries for his mother 
(T. 233-29). | 

The wituess CLOYDES HENDLEY, sister of the decensed Mainer, 
testifieds 

That her brother never did stop hleping his mother financially since 
he first went to work, including the winter of 1956 and the year 1957 (T. S0G~ 
SI, S10)3 that the deceased*s mother relied on the employee's contributions 
and she missed them since his desth (T. 510); that from Jamary to July 1957 
defore the deceased moved into the apartwet of his mother he contributed tc 
his mother for the rent of her apartment ami for the groceries, ami after he 
noved into her apartamnt he contributed even mre (T. 535). 

The witness UNITE ROGERS, sister of the decessad Mainer, testified: 

That she ws certain the decessed mde contributions to his mother 
because he often give then tothe witness to give to his mother (T. 564-565). 

The witness TERESA DAVIS, grandmother of the deceased Mainer, 
testifieds 

That when the witness returned to Horth Carolina fter the funeral 
ef the deceased her daughter wrote to her for help and she returned to \=shington; 


wie 


that she found her daughter living under such poor fimmcial conditions that 
she stayed there during the sumer of 1958 and up to Christms, ani “teck 
over,” buying nearly all the groceries and paying the biggest part of the 
rent; that since returning to North Carolina again she hes sent her daughter 
$25-$20 a month (7. 576)5 that she still helps her daughter financially, 
Which she did not do before the death of the exployes (iisiner) (7. 579). 

The witness MIBLE SHUMAN, nurse, testified: 

That she attended the deceased Mainer at the hoepital from the 
day of his injury (deceuber) until his death (March) and thet Mainer told 
her of his contributions to his mother and expressed concern to the witness 
about his mothers inability to work and lack of money; the witness heard 
him tell his mother on several cocasions to take mney out of his wallet, 


which she did (T. 686, 695). 
In view of the above, it would seen that the finting as to dependency 


of the mother is supported hy the evidence and in accordance xith the law as 
construed by the courts. 

(3) Wage rate 

The wage rate used by the deputy commissioner as the basis for the 
compensation ari, nonely $65.00 per week, is supported ty the record. 

The witmess PETE ETCHISON, mdician, testified: 

That he wae paid $10 per night plus tips (T. 20). 

The witness LOUISE MINER, mother of the deceased Mainer, testified: 

That her eon told her he ws paid $10 a night plus tips while working 
at the Jo-Del Restaurant (T. 85). 

The witnees_SAUEL PERIN employes testified: 

That he hed seen the deceased Mainer and Fisher paid at the end of 
their evening*s work $10 each ami that tips from the “kitty” wuld average 
$5 each (T. 180.281); that om cocasion he counted the monay in the "kitty" 
and hed sven as much as $20 in it (7. 181). 
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The witness JOSEPH HiNCINT, manager of the Roundup Restaurant where 
the deceased Mainer ws employed during the year 1957 (T. 239) testified; 
That Mainer worked there for the whole of the year prior to 
Decenber 2, 1957 and even before 1957 (T. 240, 242) and that Mainer received 
a salary of $60 » week plus tips which averaged $6-$10 2 week (T. 241-242, 
205)¢ that Mainer was steadily employed and lost no time from his wrk 


The witness ELSIE PEBRIS, employed at the Restaurant, testified: 
That on occasion she wis present when the musicians were paid and 
on cecasion she paid then (T. 275) and that they were paid $10 each at the 
end of the night’s performance ami that the "kitty” would average between 
$2 and $6 each (T. 275-276). 
The witness MARTHA FISHER, xidow of the decensed Fisher, testified: 
That her husband made fron $90-$100 a wek as 24 musician, depending 
on how mach work he did and that he ms exployed regulerly; that he never 
earned lees than $90 a week and was never unemployed for |a vhole wek; that 
he averaged $12 or $12.50 a night plus tips ani he worked seven nights 2 
week(T. 323). 
Claimant’s Exhibit Wo. 1 (T. 395) shows that the decensed Fisher 
earned $12.50 per night at another place amd about $70 per week during the 
oumer of 1957. 
Claimant®s Exhibit Ho. 2 (T. 396) shous that the deceased Fisher 
earned $72 per week at another place during two weeks from September 16-28, 1957. 
The witness THOMIS SHERNOCD, drumer, testified that he was paid 
$20 a night for his work amt averaged $15 a week in tips|/(7. 52). 
{ith reference to the regulations relating to the contents of the 
record of the hearings before the deputy comsissioner ani the statenent of 
the issues appelless lave quotedsection 41.9 (in parts) in their brief but 
havecuttites the principal part of that section relating to the requiresent 
that the deputy commissioner asks the parties to state the issues and that 


the evidence received “shall be mterial to such issues,“ 
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